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(i) 


STATEMENT OF QUESTIONS PRESENTED 


In a suit below by Brener against Norair for claimed loss of antici- 
pated profits as damages on an unperformed alleged subcontract: 


1. Should not the trial court have directed a verdict for Norair 
instead of erroneously holding letter of February 17, 1960 to be 
a subcontract instead of a step in negotiations when the intention 
of the parties manifested by words and deeds was that no sub- 
contract was to exist until formal subcontract together with 
performance and payment bond was furnished to Norair? 


2. Asacorollary, did not the trial court commit prejudicial 
error in holding that the February 17th document constituted 
a subcontract and in so instructing the jury? 


3. In any event, should not the matter of the intention of the 
parties with respect to subcontract have been submitted to the 
jury under the circumstances of this case when the real terms 
of any agreement of the parties was in the formal subcontract 
and bond and not in the letter of February 17th? 


4. Was there not such a lack of rational basis respecting 
proof of loss of anticipated profits, and such failure to prove 
them with reasonable certainty, that Norair's motion to strike 
such proof and its motion for directed verdict in such regard 
should have been granted by the trial court? 


5. Subsidiarily, is not proof of such damages also insufficient 
when Brener, as his own sole expert, fails to adduce testimony 
as to the reasonable costs to be incurred in the full perform- 
ance of the caulking and sealing work on the particular project, 
the Smithsonian Museum of History and Technology, in accord- 
ance with plans and specifications? 


(ii) 


6. Did not the trial court erroneously charge or fail to charge 


the jury: 


(a) By failing to instruct that Norair had no legal 
obligation to furnish information about Brener's com- 
petitors’ caulking prices to Maryland Casualty Company 
upon the latter’s request? 


(b) By refusing to instruct that any delay or obstruc- 
tion on the part of Norair respecting Brener obtaining 
surety bond had ceased as of April 5, 1960? 


(c) By refusing to instruct that part of the costs 

which Brener would have incurred in performing sub- 

contract work should include an amount for the use of his 

equipment and tools as well as an amount for the value of 

his time? 
7. Was not the trial court charge, as a whole, with its interspersed 
and interacting comments on the evidence, substantially prejudicial 
to Norair and amounting to a direction of a verdict for Brener on 
liability, accompanied with failure properly to instruct on elements 
and quality of proof on recovery as damages of anticipated profits 
on an unperformed "contract"? 


8. Was not the refusal of the trial court to permit Norair's counsel, 
in the closing argument to the jury, to use a blackboard in re- 
capitulating the rather involved figures and compilations used in 
calculation for cost of caulking work a denial of due process and 

of a jury trial in the Constitutional sense or an abuse of discretion 
in the judicial sense? 


STATEMENT OF QUESTIONS PRESENTED 
JURISDICTIONAL STATEMENT 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 


1. The Trial Court Erroneously Denied Norair's Motion 
for a Directed Verdict on Liability: . P “ 


A. In Erroneously Holding that the February 17th 
Letter Was a Contract Instead of Another oe 
in the Negotiations . 


The Verdict Should Have Been Directed for 
Norair Because Brener Failed to Offer Into 
Evidence the Surety Bond, which, Under Any 
Circumstances, Constituted a Necessary Part 
of His Obligation to Norair : . . 5 


The Denial of the Motion for Directed Verdict 
Was Erroneous Because Brener Failed to Offer 
Into Evidence the Plans and Specifications, or 
Copies Thereof, Which Constituted a Material 
Part of His Alleged Subcontract . : 


The Court Below Erroneously Denied Norair's Motion 
for Directed Verdict as to Loss of Alleged Anticipated 
Profits as Damages, as Well as Its Motion to Strike 
the Testimony Relating to Proof of Such Damages 
Because: Such Damages Were Not Within the Contem- 
plation of the Parties; Were Not Shown with Such 
Degree of Reasonable Certainty as the Law Requires 
To Go Before the Jury, and No Proper Foundation Had 
Been Laid by Brener for the Proof Thereof. 


The Trial Court Erroneously eereen or Failed to 
Charge the Jury in that: 


A. The Court Instructed the Jury that the Letter of 
February 17, 1960, Together with Its Acceptance 
Constituted a Contract Between the Parties; that 
the Letter and Its Acceptance Constituted a 
Contract Subject to Signing of the Formal 
Subcontract by Brener and Furnishing a Satisfactory 
Performance and Payment Bond, and that Such 
Letter Constituted a Contract Subject to Two 
Conditions Precedent, Without een the oy 
to What They Were Precedent 


(iv) 


The Trial Court Instructed the Jury that Brener 
Had Made Several” Telephone Calls to Norair 
and Refused to Correct that Instruction to 
Brener's Actual Testimony Which Was that He 
Had Made "Twelve" Such Calls . 


The Trial Court Failed to Instruct Properly that 
Norair Had No Legal Obligation to Furnish 
Information as to Other Bidders Requested by the 
Maryland Casualty Company or to Give Brener 
Written or Oral Notice that Unless the Bond Was 
Furnished Within a Specified Time Brener's 
"Subcontract Would be Cancelled 2 


The Trial Court Refused to Instruct that Any 
Alleged Delay or Obstruction on the Part of 
Norair Respecting Brener's Obtaining the Surety 
Bond Had Ceased as of April 5, 1960, When 
Brener Obtained His Bond 


The Trial Court Refused to Instruct that Part of 
the Costs Which Brener Would Have Incurred in 
Performing the Contract Work Should Include an 
Amount for the Use of His Equipment and Tools, 
as Well as an Amount for the Value of His Own 
Time Required to Perform the Contract and 
Further Refused to Instruct that Brener Had 
Offered No Evidence with Beem to the Amount 
of Such Costs 


The Trial Court's Charge, Together with the 
Interspersed and Interacting Comments on the 
Evidence, in Effect Erroneously Told the Jury 
that Its Verdict Should Be for Brener on Liability 
with the Amount to Be Determined by It. This 
Was Coupled with a Failure Properly to Instruct 
on the Elements and Degree of Proof Respecting 
Brener’s Claim for Asserted Loss of Profits as 
Damages on an Unperformed Alleged Subcontract; 
and an Improper Refusal to Hear Arguments from 
Norair’s Counsel Out of the Presence of the Jury, 
Subsequent to Its Charge to the Jury Relating to 
Norair’s Proposed Corrections and Additional 
Instructions . 2 : 


The Trial Court Improperly Refused to Permit Norair’s 
Counsel in Closing Argument to Use the Blackboard for 
Any Purpose, Which Constituted a Denial of Both the 
Effective Assistance of Counsel and of a Jury Trial in 
the Constitutional Sense; or in Any Event, Constituted 
an Abuse of Discretion pth the Trial Court in the Judicial 
Sense - 


CONCLUSION 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant, Norair Engineering Corporation, was defendant below in 
a suit brought by Joseph Brener, appellee, for breach of contract for 
damages based on loss of anticipated profit. 
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The District Court had jurisdiction of such suit under Title 11, Sec- 
tions 305 and 306 of the District of Columbia Code (1961 Edition). Upon 
trial the jury returned a verdict in favor of the plaintiff for $5,000.00 from 
which defendant, Norair Engineering Corporation, appealed. 


Jurisdiction to review such judgment is conferred on this Court by 
the Act of June 25, 1948, C 646; 62 Stat. 929, Title 28 U. S. C., Sections 
1291 and 1292, and by Rule 73 of the Federal Rules of Civil Procedure, as 


amended. 


STATEMENT OF THE CASE 


On September 18, 1959, Norair Engineering Corporation (hereinafter 
called Norair) entered into a prime contract with the United States through 
the General Services Administration (hereinafter called G.S.A.) for the con- 
struction of the Smithsonian Institution Museum of History and Technology 
in accordance with plans and specifications for a price of $23 ,000,738.00. 
Norair was given notice to proceed on October 10, 1959. 


Joseph Brener, t/a Brener Building Cleaning Co. (hereinafter called 
Brener) on July 29, 1959, had submitted his bid to perform the caulking 
work to some 33 potential prime contractors (including Norair) for the sum 
of $28,500.00 (JA 6, 7), later correcting that amount to $48,500.00 by letter 
dated August 14, 1959 (JA 69) sent to every one of those 33 prospective bid- 
ders on the Smithsonian project (JA 7). 


On February 15, 1960 Norair notified Brener to advise "immediately" 
if interested in the caulking work (JA 71). On February 17, 1960 Brener, 
Thomas Maichak (project manager of Norair) and Henry Norair (president 
of Norair, since deceased) met at the Norair offices and, after discussions, 
a letter was prepared on Norair letterhead addressed to Brener, signed by 


Norair, accepted and acknowledged by Brener, stating as follows (Plaintiff's 
Exhibit 4, JA 72): 
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"We herewith accept your revised quotation 
for all caulking and sealing work for the above project 
according to Section 56 of the subject specifications, 
including Addenda 1 through 7, for a total price of 
FORTY-SEVEN THOUSAND DOLLARS ($47,000.00);: 
subject to your furnishing a satisfactory performance 
and payment bond, and signing our formal contract 
which will be sent to you within the next few days.” 

On February 18, 1960, Norair forwarded two copies of the subcon- 
tract to Brener (JA 73) who promptly signed and returned them by mail 
on February 19, 1960 (JA 74). (The full text of such subcontract is set 
forth as plaintiff's exhibit 9, JA 77-84). Norair did not return a signed 


subcontract to Brener. 


At the trial, Mr. Brener testified that before returning the subcon- 
tracts to Norair he took them to Mr. Deemer, underwriter for Maryland 
Casualty Company in making application for the bond (JA 9). Mr. Deemer 
(Brener's witness) testified by way of deposition that Mr. Brener did not 
make application for the bond until at least March 14, 1960 (JA 19), the day 
before Mr. Deemer wrote his letter to Norair (JA 90). 


On March 15, 1960 Maryland Casualty Company (Mr. Deemer) wrote 
to Norair requesting the names and amounts of the "second and third bid- 


ders"! for the caulking work and on March 25, 1960 wrote a similar in- 
quiry to Norair (JA 90, 91). Norair received each of those letters but 
made no response, considering that information concerning other subcon- 


tractors’ quotations or prices was to be kept confidential and disclosure 
would be hurtful to obtaining prices from them in the future (JA 46- 47). 


Mr. Brener testified that he ultimately obtained a bond from Maryland 
Casualty Company on April 5, 1960 but did not introduce the bond or a copy 
of it into evidence. Mr. Brener further testified that between the time of 


5 There is no public bidding for such subcontract work and no public opening 
thereof. The word "bidders" is not descriptive; quotations are made to prime 
contractors for work or materials which form the bases for negotiations as to 
price and scope. Such was the course followed here by Brener himself in quoting 
prices to 33 potential prime contractors. 
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obtaining the bond on April 5, 1960 and the end of April, he made twelve 
person to person, long distance telephone calls from his office in Phila- 
delphia to Norair’s office in Washington and on every occasion spoke with 
Mr. Maichak who allegedly told him that the bond could be submitted only 
to Mr. Henry Norair, the president, that Mr. Norair was busy and therefore 
not to bring the bond to Washington (JA 10-12). Mr. Brener had no record 
of those long distance telephone calls, either from his office or from the 
telephone company (JA 12). Mr. Maichak testified that Mr. Brener made 
no such telephone calls stating that he had obtained a bond, and that had he 
done so, Norair’s routine would have been simply to ask him to mail it in 
(JA 44). 


It was necessary that the caulking subcontract be consummated 
promptly because the prime contract required the early erection of a large 
sample wall (20° x 20") for approval not only of the exterior marble but also 
of the caulking (JA 43). The different colors of caulking had to be submitted 
and the materials all approved prior to the erection of the sample wall, and 
the marble had to be selected from the sample wall so that the caulking 
colors would be harmonious with the marble, all to comply with the speci- 
fications and to be approved by the architect, the owner (Smithsonian) and 
the General Services Administration. This work had to be done as soon as 
possible (JA 43, 44). 


By April 27, 1960, some two and one-third months after the February 
17th letter (JA 72), and no bond having been received from Brener, Norair 
negotiated the caulking work with the second bidder, Culbertson Caulking 
Co., Inc., and at the same price of $47,000.00. 


Norair received a letter from Brener's counsel dated May 23, 1960 
(JA 92) and a second cummunication dated June 2, 1960 (JA 76), but in 
neither instance did such communications state that Mr. Brener had sought 
to deliver a bond and had been prevented from doing so by Mr. Maichak. 
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Brener brought the suit below on May 3, 1961, alleging breach of 
contract and claiming as his damages originally the sum of $47,000.00, 
and later the sum of $11,875.00, as the asserted anticipated loss of profit 
on the $47,000.00 job (JA viii), or approximately twenty-five per cent. 


Mr. Brener was the only witness offered by plaintiff in proof of 
damages. 2 His deposition was taken by Norair on May 29, 1962 (JA 37). 
In the course thereof, he was interrogated as to the number of lineal feet 
he used in making up his estimate on which he based his price to Norair 
of $47,000.00 for the caulking work on the Smithsonian project, and his 
answer was 60,000 lineal feet.° 


Mr. Brener testified that he had originally estimated 120,000 lineal 
feet, and attempted to explain the discrepancy in his calculations between 
his deposition and his trial testimony (JA 34-39). Mr. Brener testified 
that he had "got rid of" his original sheets and did not know the exact num- 
ber appearing thereon (JA 35-36). 


Mr. Brener did not introduce the plans and specifications, nor any 
detailed calculations or measurements evidencing a "take off" of the orig- 
inal number of lineal feet. 


At the suggestion of the court, plaintiff's testimony on the issue of 
liability was offered before that on the amount of damages (TR 10). After 
presenting such testimony Brener rested his case on liability (TR 85). 
Thereupon motion for directed verdict on the matter of liability was made 
by defendant (JA 21-25), which was denied. 


At the close of the plaintiff's case on damages, Norair moved to 
strike the testimony of Mr. Brener regarding damages but such motion was 


3 His testimony on direct examination in that regard appears in JA 26-34. 


$ There were attached to such deposition four pages of computations, ultimately 
numbered in this case as defendant's exhibits Nos. 1-4 @ A 86-89), in which Mr. 
Brener had used 60,000 as the figure for the lineal feet of caulking on the job. 
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overruled by the trial court (JA 34), stating that it (lack of foundation) was 
a "question of substantive law.’ The trial court would not allow the motion 
to be elaborated (JA 34).* 


At the conclusion of all testimony, Norair "renewed" its motions for 
directed verdict as follows: 


"THE COURT: You may step down. 

Both sides rest? 

MR. HARTMAN: Yes, Your Honor. 

MR. PANZER: Rest, Your Honor. 

THE COURT: Will counsel come to the bench, please. 
(AT THE BENCH:) 


THE COURT: Mr. Hartman, I presume in order to protect your 
client’s rights you want to renew your motion for directed verdict. 


MR. HARTMAN: Yes, sir. 
THE COURT: The motion is denied.” (TR 210-211) 


Norair offered the testimony of Robert G. Scharf, an expert in con- 
struction costs and estimating (JA 49-52), who had made a detailed take 
off of the plans (JA 93-98) showing the number of lineal feet to be caulked 
to total 150,595. 


Mr. Brener testified that his calculation of costs based upon 120,000 
lineal feet was as follows: 


800 gals. caulking at $16.00 per gal. $12,800.00 
24 gals. primer at $15.00 per gal. 375.00 
Labor 18,908.40 
Insurance 1,720.00 
Overhead - 10% of $17,700.00 payroll 1,770.00 
Bond premium at 1% 470.00 


$36,043.40 


< No other testimony as to damages was offered by plaintiff. 
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Nowhere did Mr. Brener testify or show that such estimated costs or 
any component thereof was reasonable, or that such “estimate” fairly rep- 


resented all the costs which he would reasonably incur in performing the 


caulking and sealing work in accordance with and as required by the plans 
and specifications for the Smithsonian building. 


Mr. Brener offered no testimony as to costs relating to the use of his 
equipment and tools or for the value of his own time. 


Defendant presented written requests for instructions (JA 2-4; 53-56) 
and the court below essentially denied every one of those and did not charge 
their equivalent (JA 53-67). 


During final argument to the jury, Norair, through its counsel, sought 
to use the blackboard with regard to the calculations of costs but the court 
below refused to permit its use (JA 57). 


At the conclusion of the trial court's charge to the jury, defendant, 
through its counsel, requested that the jury be excused so it would not over- 
hear the argument and the colloquy between counsel and the court, but the 
court declined to excuse the jury (JA 66). 


At the bench, counsel for defendant orally requested a further instruc- 
tion that Norair did not delay or obstruct the plaintiff from obtaining a bond 
subsequent to April 5, 1960, but the trial court declined to grant that instruc- 
tion (JA 66-67), stating that it was "irrelevant." 


Norair, through counsel, further objected to the court's charge to the 
jury that Mr. Brener had testified having made "several" telephone calls to 
Mr. Maichak rather than the actual testimony which was “twelve"’ but the 
court declined to correct that paraphrasing (JA 67). 


The jury returned a verdict in favor of the plaintiff in the amount of 
$5,000.00, subsequent to which the trial court informed the jury that it 
“fully agrees with your verdict, not only as to finding for the plaintiff, but 
also as to the amount" (JA 68). 
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STATEMENT OF POINTS 


1. The court below erroneously denied Norair's motion for a direct- 
ed verdict on liability because: 


a. The court erroneously held that the February 17th letter was a 
contract instead of another step in the negotiations, and did not hold that 
the return of the subcontract by Brener without the accompanying bond 
amounted only to a counteroffer which Norair did not accept, and need not 
accept. 


b. Brener failed to offer into evidence the surety bond, or a copy 
thereof, which in any event constituted a necessary part of Brener's obliga- 
tion to Norair. 


c. Brener failed to offer into evidence the plans and specifications, 
or 2 copy thereof, which constituted a material part of Brener's alleged 
subcontract. 


2. The court below erroneously denied Norair's motion for directed 
verdict as to loss of alleged anticipated profits as damages, as well as its 
motion to strike the testimony relating to proof of such damages because: 
such damages were not within the contemplation of the parties; were not 
shown with such degree of reasonable certainty as the law requires to go 
before the jury, and no proper foundation had been laid by Brener for the 
proof thereof. 


3. The trial court erroneously charged or failed to charge the jury 
in that: 

a. The court instructed the jury that the letter of February 17, 1960, 
together with its acceptance constituted a contract between the parties; that 
the letter and its acceptance constituted a contract subject to signing of the 
formal subcontract by Brener and furnishing a satisfactory performance 


and payment bond, and that such letter constituted a contract subject to two 


conditions precedent, without instructing the jury to what they were prece- 
dent. 
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b. The trial court told the jury that Brener made "several" telephone 
calls to Norair and refused to make correction to conform to Brener's actual 
testimony which was that he had made "twelve" such calls. 


c. The trial court failed to instruct properly that Norair had no legal 
obligation to furnish information as to other bidders requested by the Mary- 
land Casualty Company or to give Brener written or oral notice that unless 


the bond was furnished within a specified time Brener's "subcontract" would 


be cancelled. 


d. The trial court refused to instruct that any alleged delay or ob- 
struction on the part of Norair respecting Brener's obtaining the surety 
bond had ceased as of April 5, 1960, when Brener obtained his bond. 


e. The trial court refused to instruct that part of the costs which 
Brener would have incurred in performing the contract work should include 
an amount for the use of his equipment and tools, as well as an amount for 
the value of his own time required to perform the contract and further re- 
fused to instruct that Brener had offered no evidence with regard to the 


amount of such costs. 


f. The trial court's charge, together with the interspersed and inter- 
acting comments on the evidence, in effect erroneously told the jury that its 
verdict should be for Brener on liability with the amount to be determined 
by it. This was coupled with a failure properly to instruct on the elements 
and quality of proof respecting Brener's claim for asserted loss of profits 
as damages on an unperformed alleged subcontract; and an improper refusal 
to hear argument from Norair's counsel out of the presence of the jury, sub- 
sequent to its charge to the jury relating to Norair's proposed corrections 
and additional instructions. 


4. The trial court improperly refused to permit Norair's counsel in 
closing argument to use the blackboard for any purpose, which constituted a 
denial both of due process and of a jury trial in the Constitutional sense; or, 
in any event, constituted an abuse of discretion by the trial court in the judi- 
cial sense. 
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SUMMARY OF ARGUMENT 

1 A. The trial court erroneously held that the February 17th letter 
itself was the subcontract between the parties, instead of another step in 
the negotiations. In so doing, it disregarded the situation of the parties 
on February 17th and their intention. Norair, general contractor on the 
Smithsonian Institution Museum of History and Technology, under a pri- 
mary duty to rectify any defaults of Brener, either in performance or in 
payment in any subcontract entered into between them for the caulking 
work, clearly manifested its intention and accepted by Brener, that the 
formal contract together with the performance and payment bond was 
necessary to bind the parties. Comparison of the obligations set forth in 
the formal subcontract with the February 17th letter makes it evident the 
latter did not contain or constitute the agreement of the parties. The as- 
sent to, signing, and delivery of the formal subcontract accompanied by 
the bond was necessary before a binding agreement existed. The return 
of the formal subcontract by Brener to Norair amounted only to a counter- 


offer, which was never accepted by Norair. 


B. The conditions precedent to a binding agreement having not been 
fulfilled, there was no contract and the court below should so have held. 


C. Brener failed to offer into evidence copy of the plans and speci- 
fications which constituted a material part of the alleged subcontract, and 
such omission had two aspects: One, to prove the instrument upon which 
Brener brought suit, and two, to lay a foundation for proof of damages. 
Such failure warranted the trial court in granting the. motion for directed 


verdict, and its denial was reversible error. 


2. The trial court erroneously denied Norair's motion for directed 
verdict as to loss of the claimed anticipated profits as damages, as well as 
its motion to strike the testimony relating to proof of such damages. Under 
the most liberal rule, to recover anticipated profits as damages on an un- 


performed contract, the plaintiff must carry the burden of establishing the 


11 


existence and the amount thereof with reasonable clearness and certainty. 


This is especially so when the plaintiff's own calculations are used, be- 
cause without any such rational basis and reasonable certainty, such cal- 
culations amount only to self-serving declarations. No testimony appears 
that Brener’s calculations represented or constituted all the costs reason- 
ably to be incurred in the full performance of the alleged subcontract. 


3. The trial court erroneously charged the jury that the letter of 
February 17th, together with its “acceptance,” constituted a contract be- 
tween the parties. The court should have directed a verdict for Norair 
on the ground that no subcontract ever came into existence. In any event, 
the trial court should have submitted to the jury the question ‘of the inten- 
tion of the parties as to whether the letter of February 17th or the formal 
subcontract together with the bond was intended to be and was the contract 
between them. | 


Brener’s excuse for not having delivered the bond to Norair between 
April 5, 1960 and April 27, 1960 was that he had made twelve telephone 
calls to Mr. Maichak who, he alleged, in each telephone call said that only 
Mr. Henry Norair could receive the bond and to wait because Mr. Norair 
was busy. Mr. Maichak denied receiving any such telephone calls. In its 
charge to the jury, the court referred to Brener's testimony. as his having 
made "several" calls and the court declined to correct that euphemism to 
the specific "twelve" telephone calls, upon request of Norair. 


The trial court failed to instruct properly that Norair had no legal 
obligation to furnish information as to quotations submitted to Norair by 
caulking competitors of Brener, or to respond to the Maryland Casualty 
Company letters. The court in this regard ignored the month following 
February 17th during which no bond was furnished, and premised and pos- 
tulated duties on the part of Norair which were non-existent. Furthermore, 
it overlooked the primary obligation on the part of Brener to y CEE the 
bond on his own initiative and merit. 
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The trial court was in error in refusing to tell the jury that any de- 
lay or obstruction on the part of Norair respecting Brener's obtaining a 
surety bond had ceased as of April 5th, when Brener claimed he obtained 


the bond. Norair did not award the subcontract to another contractor un- 
til April 27th, twenty-two days after Brener said he had the bond. 


The court below did not instruct the jury, or in its comments refer 
to the month's delay of Brener from February 17th. There was no warrant 
for saying that Norair “obstructed” Brener in obtaining a bond simply by 
not responding to the Maryland Casualty Company letters, not coming from 
Brener or at his request. 


The trial court refused to instruct the jury that part of the costs 
which Brener would have incurred in performing the alleged subcontract 
work should include an amount for the use of his equipment and tools, as 
well as an amount for the value of his own time, and further refused to 
instruct that Brener had offered no evidence with regard to the amounts 
of such costs. Such items are clearly a part of the costs and have so been 
held by this Court. 


The trial court’s charge as a whole, with its interlaced and inter- 
acting comments on the evidence was prejudicial to Norair and amounted 
to a direction to find for Brener on liability. There was no "on the other 
band" in the charge which would properly indicate to the jury Norair‘s 
lack of liability. The court also should have allowed the exceptions to its 
charge to be presented and to be heard out of the presence of the jury. 


4. The use of the blackboard to present the calculations of Brener 
and the various components thereof to be compared with the errors there- 
in as a result of miscalculation of the lineal feet of caulking required on 
the Smithsonian project was Unconstitutionally and improperly denied by 
the trial court. Calculations and figures of such nature having been only 
heard by the jury cannot be properly and effectively argued or understood 
by the jury without permitting them to use the sense of sight conjunctively 
with hearing. The Due Process Clause embraces the effective assistance 
of counsel. Also, the Seventh Amendment does not countenance the depri- 
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vation of the use of an important perceptive sense of jurors in understand- 
ing. The forbidding of the use of the blackboard in this case was an abuse 
of discretion in the judicial sense. 


ARGUMENT 


1. THE TRIAL COURT ERRONEOUSLY DENIED NORAIR'S 
MOTION FOR A DIRECTED VERDICT ON LIABILITY: 


A 


In Erroneously Holding that the February 
17th Letter Was a Contract Instead of 
Another Step in the Negotiations 


Brener asserted in the complaint that he entered into a written con- 
tract with Norair on or about February 17, 1960 (JA VIII). In the pretrial 
statement (JA X) he contended that he entered into a binding contract with 
Norair either by virtue of the "letter-agreement dated February 17, 1960, 
signed by both parties, or the formal contract dated the same date, signed 
by both parties." 


The formal contract was offered in evidence, and the court below at 
such time thought Brener would not have a case unless the subcontract 
was offered (JA 21). After the trial court indicated that the February 17th 
letter was the contract, Brener adopted that position (JA 22). 


In its answer to the complaint and throughout the case, Norair took 
the position that no contract was in existence; that the letter of February 
17th was merely another step in the negotiations of the parties, and that 
the subsequent course of conduct constituted merely further negotiations, 
which never brought about a binding contract (JA IX, XII, XIII, 22, 55). 


The trial court said (JA 21) that a contract came into existence by 
virtue of the February 17th letter and Brener's acceptance thereof. 
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Although seeming to vary therefrom at the time the formal subcontract 
was introduced in evidence (JA 21), the court below stated it would rule 
as a matter of law that the contract did result from the acceptance of the 
February 17th letter (JA 53) and denied the motion for a directed verdict 
as well as the "renewal" thereof at the close of the evidence. The trial 
court charged the jury to the same effect (dealt with infra). 


For convenience the letter of February 17th, accepted and acknowl- 
edged by Brener, is again set forth: 

"We herewith accept your revised quotation 
for all caulking and sealing work for the above project 
according to Section 56 of the subject specifications, 
including Addenda 1 through 7, for a total price of FOR- 
TY-SEVEN THOUSAND DOLLARS ($47,000.00); subject 
to your furnishing a satisfactory performance and pay- 
ment bond, and signing our formal contract which will 
be sent to you within the next few days.” 

Brener had previously submitted a quotation in the amount of 
$48,500.00. The parties met in Norair's offices on February 17th, and as 
a result the quotation was revised in the very form of that letter. All that 
letter amounts to legally and factually is a qualified and conditional accept- 
ance of merely a total price, and this upon the qualifications and condi- 
tions that a satisfactory performance and payment bond be furnished to 
Norair and the formal subcontract be assented to and signed by both par- 
ties. That formal subcontract had to be sent by Norair; signed by Brener, 
and transmitted with the bond to Norair, as further steps in the negotia- 
tions looking toward a binding contract. The words "accepted and acknowl- 
edged” above Brener's signature were and had to be only an acceptance 
and acknowledgement of Brener’s revised quotation and of the conditional 
and qualified acceptance of Norair of such revised quotation, subject to 
those conditions precedent of the formal subcontract and the furnishing of 
the bond. The court below, it is believed, failed to recognize the condi- 
tional, qualified and strictly limited nature of the body of the letter, which 


was imported into'and accepted and acknowledged by Brener's act of sign- 
ing. 
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The formal subcontract was sent by Norair February 18th, the next 
day; it was signed by Brener and mailed back to Norair on February 19, 
1960. A comparison of the formal subcontract with the letter of February 
17th makes it clear there were numerous material terms and provisions 
of a subcontract which had to be assented or agreed to and accepted by 
both parties, manifested by their signing and respective delivery of the 
documents, including the bond, before the parties were bound. 


Moreover, the February 17th letter did not contain even the terms, 
methods or conditions of payment, all of which are requisite in a subcon- 
tract on a prime contract with the United States. This was not an instance 
in which substantially or essentially all of the terms of the agreement 
were memoralized in an informal writing, later to be formalized. Indeed, 
the whole obligations of the parties were in the formal subcontract docu- 
ment (JA 77) and were not in the February 17th letter, as may be seen 


from a cursory examination of the formal subcontract. 


Accordingly, there was no contract until the conditions precedent 
had both been fulfilled, and Norair was free to contract with Culbertson 
for the work at any time. United States v. Penn Foundry and Machine 
Company , 337 U. S. 198, 214, concurring opinion of the four Justices; 
Banking & Trading Company v. Floete, 2nd Cir., 257 F 2d 765; Merritt- 
Chapman & Scott Corporation v. Public Utility District No. 2, 237 F Supp. 
985, 991; Restatement, Contracts, Sections 25 and 26. 


In the Penn Foundry case, the four concurring Justices said that 
notwithstanding the fact that a letter of intent had been issued and an offi- 
cial award made, a formal contract was contemplated. 


The conditional words of the February 17th letter were clear. They 
are conjunctive and presuppose the concurrent furnishing of a satisfactory 
performance and payment bond, and the execution and delivery of the for- 
mal subcontract. In transmitting the latter to Brener for signature, 
Norair stated that a signed subcontract would be returned to Brener. It 
is clear this is upon the assumption that when returned by Brener the 
signed subcontract would be accompanied by the performance and payment 
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bond. There was no need for Norair to mention the bond in its letter 
transmitting the signed subcontracts, because that was to be obtained and 
transmitted by Brener. Norair never sent back the subcontract, although 
signed, as the bond was never delivered. Brener was not notified that it 
was signed. When Brener returned the subcontracts without the bond 
this amounted to no more than a counteroffer which Norair did not accept, 
and need not accept. In such view, all further actions of Brener regarding 
the bond are immaterial; Norair was free without any further communica- 
tion with Brener to award the contract to someone else for this work, 
which was pressing with regard to a portion thereof. Minneapolis & St. 

P. Railroad Co. v. Columbus Rolling Mill, 119 U.S. 149, 30 L. Ed. 376, 

1 S.Ct. 168; Cleborne v. Totten, 61 App. D.C. 69, 57 F. 2d 435. 


It should be observed with respect to the latter course of events 
that, although Brener had returned the signed subcontracts on February 
19th and never obtained a signed copy from Norair, he never made inquiry 
about it, which is further evidence of his recognition of lack of binding 
agreement until such bond was furnished. 


The court below, while recognizing that the bond, and formal subcon- 
tract were conditions precedent, did not seem to follow such thought 
through to a logical conclusion. To what were those conditions precedent? 
Clearly, they were conditions precedent to a binding contract, yet the court 
in its approach to the case and in its charge, discussed hereinafter, treated 
them as conditions subsequent. The February 17th letter did not either in 
express terms or in contemplation of the parties, provide for anything 
other than a concurrent return of the subcontracts and the bond. There is 


no evidence introduced by Brener to the contrary.” 


> As the prime contractor, Norair had to furnish large performance and payment 
bonds under the Miller Act as a matter of law, of which the Court will take judicial 
notice 40 U.S.C. 270). For the forms thereof, see 41 U.S.C.A., Appendix, Section 
54.12 (p.296), et. seg. Norair required as a condition precedent to the contract and 
as an integrated part of its subcontract with Brener that such bond be furnished for 
its protection in the event Brener failed to perform or failed to pay his labor and 
material bills on the project, for which Norair would be liable under its Miller Act 
payment bond. Terms of the bond are written into the subcontract as a part of an 
integrated transaction (Martin v. National Surety Company, 300 U.S. 588, 595), thus 
there being a default under the subcontract when there is a default under the bond. 
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A condition precedent is one whose existence is necessary for the 
obligation to come into being. See Hershey v. Carter, 137 N.Y.S. 2d 207; 
Mereminsky v. Mereminsky, (App. Div.) 188 N.Y.S. 2d 771. 


In the setting here, the conditions in the February 17th letter, pre- 
pared by laymen, in the circumstances then existing, manifested the clear 
intention of the parties that such conditions were precedent to the exist- 
ence of a subcontract. 


While some courts have termed "conditions precedent" those which 
are precedent to an obligation immediately to perform a contract, this 
begs the question here and could, therefore, have no application. Further, 
this category could have no application here because it is Brener who had 
to assent to and sign the formal subcontract and to obtain and transmit the 
subcontracts and bond to Norair. 


There would be no mutuality or reciprocality of obligation or remedy 
if Norair was bound by the February 17th document and Brener was not. 
If Brener was bound, to what was he bound? If he failed to "perform," 
and not sign and deliver the formal subcontract and the bond, what practi- 
cal remedy did Norair have? Brener's bonding company would not write 
a bond of a mere $47,000.00 penalty without having Brener's wife as a co- 
signor of the indemnity agreement.® 


Norair, a prime contractor on a $26,000,000.00 bonded contract with 
the United States, has a right to contract upon such terms and with such 
safeguards as to assure the protection both in performance and in the 
event of breach by being able to look to a financially responsible surety, 
and so manifested its intention by words and acts. Norair should not have 


6 Maryland Casualty Company must have been somewhat skeptical of the claimed 
profit in view of its actions requesting quotations Norair received and in requiring 
the indemnity of both Brener and his wife. 
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a “subcontract” thrust upon it by the court below under the facts and cir- 
cumstances appearing in this case, particularly when there was no mutual- 
ity or reciprocality of obligation or remedy legally or practically. “ 


B 


The Verdict Should Have Been Directed for Norair 

Because Brener Failed to Offer Into Evidence the 

Surety Bond, Which, Under Any Circumstances, 

Constituted a Necessary Part of His Obligation to 

Norair 

Brener testified he obtained a surety bond on April 5, 1960. He 

further testified that he took the formal subcontract into the office of 
Maryland Casualty Company in Philadelphia the day he received it in the 
mail from Norair, February 19, 1960. His witness, Mr. Deemer, the 
agent of Maryland, said that he did not obtain a request for the bond until 
either March 15th, or the day before, March 15th being the date he wrote 
a letter to Norair requesting the prices of the "second and third bidders." 
Regardless of whose version is to be accepted, from Norair's standpoint, 
there was an unexplained lapse of activity respecting delivery of the bond 
at least from February 17th until nearly a month thereafter, far longer 
than a reasonable time to furnish the bond to Norair. 


That Brener testified he had returned the bond to Maryland Casualty 
Company to avoid payment of the premium is scarcely an excuse for fail- 
ing to introduce it. This is particularly so when he intended litigation and 
had his case in the hands of an attorney in May, 1960. On the contrary, 
such testimony clearly shows that Brener knew exactly where the bond was 
located and could easily have produced and introduced it or a copy thereof. 


7 From the very situation of the parties, therefore, in the absence of fulfillment 
of the two conditions precedent to the existence of a contract, damages certainly 
for loss of alleged anticipated profits never could have been in the contemplation 


of the parties. See Howard v. Stillwell & B Mfg. Co., 139 U.S. 199, 206, 35 L Ed. 
147, 150, 11 S.Ct. 500. 
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Brener's position that tender of the bond was waived by the twelve 
alleged telephone conversations with Mr. Maichak (completely denied by 
Mr. Maichak and discussed later in this brief) may be argued as an excuse 
for not tendering the bond at the time. Such, however, does not excuse the 
failure of Brener to introduce the bond (or a copy) in order to meet his 
burden, as plaintiff, of proving he hada contract. A “satisfactory” bond 
was a condition precedent to the contract (JA 16) and necessarily the very 
foundation of Brener's case. Without the bond there was no contract. See 
Merritt-Chapman and Scott Corporation v. Public Utility District No. 2, 
Supra. 


Furthermore, it is undisputed that any "contract” between Brener and 
Norair was conditioned upon Brener's furnishing a "satisfactory perform- 
ance and payment bond."" Accordingly, there was no way for the court or 


jury to determine (assuming they believed Brener had obtained a bond, 
which he was free to transmit to Norair) that the bond was "satisfactory," 


either as to terms or amount. 


Brener was willing to assume the risk at trial that the introduction 
by him of the bond was unnecessary since he was amply warned of Norair's 
position by motions to strike Brener's testimony and for directed verdict. 


Cc 


The Denial of the Motion for Directed Verdict Was 
Erroneous Because Brener Failed to Offer Into 

Evidence the Plans and Specifications, or Copies Thereof, 
Which Constituted a Material Part of His Alleged Subcontract 


In omitting from evidence the plans and specification, as well as the 
surety bond, Brener failed to prove the subcontract upon which his case 
was based. 

It is stated in Wigmore on Evidence, Third Edition, Section 2105: 

'™* * * (a) As to Entirety of Parts, it is clear’ 


that for documents having in themselves a legal 
effect — such as deeds and contracts — all material 


20 


parts must be established by the testimony of con- 
tents. It would be imprudent to act judicially upon 
a part of a document whose material effect must 
depend equally upon other and missing parts * * *" 
Brener's suit was upon a claimed written subcontract which con- 
sisted of several written integral parts: the subcontract document, the 
plans, the specifications and the surety bond. 


The plans and specifications, as well as the surety bond, were in 
any event parts of the asserted written subcontract — whatever or which- 
ever it was. Only the letter of February 17th and the formal subcontract 
were introduced. With respect to the introduction of the latter, Norair 
appropriately safeguarded its position (JA 21-25, 35; TR 210, 211). 


Quite material to the transaction between Norair and Brener, were 
the plans and specifications because without those the work could not be 
performed nor could the jury possibly determine what work was required. 


The omission of the plans and specifications has two aspects. First, 


is the failure of Brener to prove the instrument upon which he brought 


suit; and second is his failure to lay a foundation for proof of damages. 
The second point is discussed infra. 


Again, Brener was willing to assume the risk at trial that the intro- 
duction by him of the plans and specifications were unnecessary, since he 
was amply warned of Norair's position by motions to strike his testimony 
and for a directed verdict. 


From all the foregoing, therefore, it is urged that the court below 
was in error in any event in holding and instructing the jury as a matter 
of law that the February 17th document constituted a contract. At the 
very least, the intention of the parties should have been submitted to the 
jury. Melo-Sonics v. Cropp, et al., 342 F.2d 856, 859; Banking & Trading 
Company v. Floete, supra; Merritt-Chapman & Scott Corporation v. 


21 


Public Utility District No. 2, supra; Swift v. Rounds, 19 R.1. 527, 537, 
35 A. 45, 46, 33 L.R.A. 561. 


Accordingly, appellant urges that the court below should have 
directed a verdict for it at the close of all the evidence in the case on 
any one of the grounds above mentioned, and that the judgment below 
should be reversed with instructions to dismiss the complaint, or in the 
alternative for a new trial. 


THE COURT BELOW ERRONEOUSLY DENIED NORAIR'S 
MOTION FOR DIRECTED VERDICT AS TO LOSS OF 
ALLEGED ANTICIPATED PROFITS AS DAMAGES, AS 
WELL AS ITS MOTION TO STRIKE THE TESTIMONY 
RELATING TO PROOF OF SUCH DAMAGES BECAUSE: | 
SUCH DAMAGES WERE NOT WITHIN THE CONTEM- 
PLATION OF THE PARTIES; WERE NOT SHOWN WITH 
SUCH DEGREE OF REASONABLE CERTAINTY AS THE 
LAW REQUIRES TO GO BEFORE THE JURY, AND NO 
PROPER FOUNDATION HAD BEEN LAID BY BRENER 
FOR THE PROOF THEREOF. 


The recovery of anticipated profits as damages under a claim of 
breach of a wholly unperformed contract has run a rather tortuous course 
in the law. In a number of instances the claimed anticipated profits 
depended upon such numerous, uncertain and changing contingencies as 


not to constitute a definite and worthwhile measure of damages and were 


denied. In some instances they were denied because they were remote 
and speculative. See, e.g., Howard v. Stillwell & B. Mfg. Co., supra. 


In order to recover such anticipated profits the claimant must 
carry the burden of establishing the existence and the amount thereof. 
Such profits must be shown with reasonable certainty. There must be a 
sufficient basis for estimating those profits with reasonable clearness 
and certainty. Such claimed profits must be established on a rational 
basis. United States v. Penn Foundry, supra; Broadbent Portable Laundry 
Corporation v. United States, 56 C.Cls. 128; Wisconsin Liquor Company 
v. Park & Tilford Distillers Corporation, 267 F.2d 928, 932; Neely v. 
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United States, 285 F.2d 488; Clark v. Ferro Corporation, 237 F.Supp. 230, 
231; Reliance Molded Plastics, Inc. v. Jiffy Products, 215 F.Supp. 402, 
411; J. H. Horne & Sons v. Bath Fiber Company, 272 F.2d 8, 11. 


This is particularly so when one's own calculations are used as the 
basis upon which profits are claimed. Even estimates are unreliable; 
mistakes are made, and they may not include the costs reasonably to be 
incurred in full performance of the contract. 


Without any rational basis or foundation, calculations become in 
effect self-serving declarations by which one attempts to support one 
claim by making others. For all those reasons, the law respecting re- 
covery of such profits as damages has required the establishment thereof 
to be made as above stated. Those limitations do not refer to mathemati- 
cal precision, but to the quality, substantiality, reliability and degree of 
proof. 


A reading of the proof which Brener offered to show that he would 
have made $10,956.60, or nearly twenty-five per cent of the contract 
price, falls far short of the standards respecting this kind of damages, 
aside from the failure to lay a foundation therefor, as hereinafter dis- 
cussed. There was no testimony by Brener that his calculation of costs 
represented or constituted all the costs reasonably to be incurred in the 


full performance of the subcontract obligations. There was no testimony 


that his calculations made in his “estimate” represented the reasonable 
costs which he would have incurred in full performance under the require- 
ments pertaining to the Smithsonian Museum Building, a special govern- 
ment project and not an ordinary commercial contract. It is believed 

that a reading of his testimony (JA 26-46) will demonstrate that it lacks 

a rational basis, clearness and reasonable certainty. 


Brener admittedly took a chart (JA 85) issued by Pecora, Inc., a 
vendor of materials, and simply used a rule of thumb applicable to com- 
mercial caulking as to how much material would be used and the amount 
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of labor corresponding thereto (JA 38). It is also obvious that Brener 
really worked backwards into coming up with a profit figure. Further as 
to labor, the method of calculation is even more revealing. Brener said 
(JA 29) that a man should do all of 400 lineal feet a day, which his testi- 
mony really shows was commercial practice. All his testimony in that 
regard means is that in order to bring about a profit the caulker must do 
400 lineal feet a day. This is far from showing that such average was a 
proper one for determining the costs that would be incurred on the 
Smithsonian project. There was no testimony that a caulker could aver- 
age 400 lineal feet a day on the Smithsonian project. 


In omitting from evidence the plans and specifications and in failing 
to present any detailed calculations regarding the materials, Brener's 
testimony as to anticipated profits and damages should be stricken. 
There was no corpus or basis established for such damages. 


Brener chose as his method of proving damages his own testimony 
and that alone. The nature of the proof required expert testimony and 


Brener was his own expert. Examining first what Brener should have 


done to prove damages emphasizes the complete impropriety of what he 
did do. 


The claim being one for loss of anticipated profit, the labor, mate- 
rials, equipment, overhead and related costs reasonably to have been in- 
curred in full performance of the caulking work in accordance with the 
government's specifications should have been detailed, totaled, and, if 
less than the subcontract price of $47,000.00, the difference would repre- 
sent the profit. That is the rule adopted by this Court in J. D. Hedin Con- 
struction Co. v. F. S. Bowen Electric Company, 106 U.S. App. D.C. 386, 
273 F.2d 511. 


To prove the quantity of material required, however, could only be 
done by an expert making a take off from the plans and introducing and 
testifying to those calculations. Brener produced neither the plans nor 


the calculations. 
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The critical take off in this case was the number of lineal feet of 
joints to be caulked since upon that was based not only the amount of 


caulking material required but also, to a greater degree, the amount of 
labor.° 


Norair engaged an expert to take off the lineal feet from the plans, 
prepare detailed measurements and calculations (JA 93-98) and testify 
(JA 49-52) to the fact that the plans (Def. Ex. 11) called for 150,595 


lineal feet. 


Brener's approach was simply to state what he had done in origi- 
nally estimating the job from plans he had seen in another contractor's 
office, the calculations for which he had previously gotten rid of and the 
total amount of which he could not remember (JA 26- 28, 34-36). He 
said he had originally calculated about 120,000 lineal feet although the 
only figure he wrote on his scrap paper "estimate sheet" (Def. Ex. 3, 

JA 88) was 60,000 lineal feet (JA 36-37) and the only figure he mentioned 
in his prior deposition was 60,000 lineal feet (JA 37-39). 


There is no magic whereby a contractor's “original” estimate 


ipso facto is admissible to prove anticipated costs. 


The requirement that an expert's testimony be based upon calcula- 
tions produced at the trial is the holding of Newman v. Great American 
Insurance Company, 86 N.J. Super 391, 207 A.2d 167, which sustained 
the striking of an expert's testimony as follows: 


"Greenberg's Opinion was not based on his learn- 
ing or experience. He merely gave the results of 
calculations which he said he and others made, based 
on a formula obtained from a pook and against which 
allowances had to be made for variables. Without 
disclosure of his computations, especially when they 
were demanded, there was no means by which the 


So 

S Brener admitted that although the materials remain constant (because the 
joints are smaller), the more lineal feet of joints to be caulked, the higher the 
labor costs; that if the lineal feet doubled the labor would double JA 40). 
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judge or the jury could gauge his veracity or the 
validity of his conclusions. The mere fact that a 
witness is an expert in a wide general field, like 
engineering, does not make everything he says ad- 
missible. It must appear that he knows what he is 
talking about with reference to the facts of the par- 
ticular case. The opinion of an expert is worthless 
without underlying facts which support that opinion.” 

In refusing to strike Brener’s testimony as to damages, the trial 
court permitted the jury to speculate on “worthless” testimony and then 
compounded the error in its charge by stating that the damages "are not 
capable of mathematical computation" (JA 65) and advising the jury it 
could make a "fair approximation of the loss of profit” (JA 66). With 
that opening, the jury simply gave Brener about one-half of what he 


claimed. 


Finally, there should be no room for conflict as to the amount of 
lineal feet shown on the plans (Def. Ex. 11, which Norair introduced dur- 
ing its expert testimony but which, because of bulk, have not been printed 


in the appendix, although forming a part of the record on appeal). Such 


calculations are a series of lineal measurements and additions, subject 
to arithmetical check. Mr. Scharf's total of 150,595, supported by the 
underlying detailed calculations (JA 93-98), should be considered as con- 
clusive. The importance of that considerably greater number of lineal 
feet is discussed later in the brief. 


That profits as damages were not within the contemplation of the 
parties has been previously discussed and nothing further need be added 


here. 
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THE TRIAL COURT ERRONEOUSLY CHARGED 
OR FAILED TO CHARGE THE JURY IN THAT: 


A 


The Court Instructed the Jury that the Letter of February 17, 
1960, Together with Its Acceptance Constituted a Contract 
Between the Parties; that the Letter and Its Acceptance Constituted 

a Contract Subject to Signing of tae Formal Subcontract by Brener 
and Furnishing a Satisfactory Performance and Payment Bond, and 
that such Letter Constituted a Contract Subject to Two Conditions 
Precedent, Without Instructing the Jury to What they Were Precedent 


The trial court erroneously charged the jury that the letter of Feb- 
ruary 17th, together with its acceptance, constituted a contract between 


the parties. 


Appellant has previously discussed the substance of the error of 
the trial court in approach which was translated into its charge to the 
jury. Suffice it to say that early in the trial and during Brener's case- 
in-chief, the trial court took the view that as a matter of law Brener had 
a subcontract, which cut off evidence of intent and circumstances of the 
parties in such regard. The trial court also told the jury there was a 
contract and then allowed the case as to liability to go off on irrelevant 
and immaterial tangential issues, which Brener had no standing and was 
not in position to raise. From the authorities cited above, either the 
court below should have directed a verdict for Norair on the ground that 
no contract ever came into existence, or should have submitted to the 


jury the question as to whether the letter of February 17th or the formal 
subcontract together with the bond was intended to be and was the sub- 
contract between the parties. 


B 


The Trial Court Instructed the Jury that Brener Had 
Made "Several" Telephone Calls to Norair and 
Refused to Correct that Instruction to Brener‘'s 
Actual Testimony Which Was that He Had Made 
"Twelve" Such Calls 


As pointed out above, the factual part of this case relating to the 
furnishing of the bond is the conflict in testimony between Mr. Brener 
and Mr. Maichak with regard to twelve telephone conversations purport- 
edly to have taken place subsequent to April 5th and before the end of 
April. Whereas Mr. Brener testified that he had made twelve such tele- 
phone calls, each person to person and each consisting of the same con- 
versation, the court below, in its instructions simply said that Mr. Brener 
had made "several" telephone calls and that Mr. Maichak denied that. Of 
course, it would strain the credulity of the ordinary juror to believe the 
sworn testimony of Mr. Brener that he made twelve identical long distant 
telephone calls and was rebuffed by Mr. Maichak every time. By its use 
of the word "several" in the charge, however, the trial court made Mr. 


Brener's exaggeration seem completely unimportant in the eyes of the 


law. 


When, at the close of the charge, Norair's counsel requested the 
court below to advise the jury that Mr. Brener had testified to twelve 
telephone calls not several, the court simply said that twelve is several. 
Webster's New Collegiate Dictionary defines several as "consisting of 
an indefinite number more than two, but not very many." 
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Cc 


The Trial Court Failed to Instruct Properly that 

Norair Had No Legal Obligation To Furnish 

Information as to Other Bidders Requested by 

the Maryland Casualty Company or to Give 

Brener Written or Oral Notice that Unless the 

Bond was Furnished Within a Specified Time 

Brener's "Subcontract" Would Be Cancelled 

Norair considered the information requested by Maryland Casualty 

Company not only as confidential but also as prejudicial to future dealing 
with subcontractors, and therefore did not respond. Common knowledge 
is sufficient to indicate that a general contractor would harm itself by 
publishing competing subcontractors’ and vendors' prices. It is conceded 
that Norair had no legal obligation to furnish the information and the trial 
court so instructed the jury (JA 64). However, the court's instruction 
thereafter was tantamount to saying that Norair had a legal obligation to 
reply to a stranger and not in response to any request from Brener, and 
failure to do so delayed and obstructed Brener. As heretofore said, 
March 15th was practically a month after February 17th, more than a 
reasonable time for Brener to obtain the bond, which the court below 


seemed to ignore. 


It might properly be argued that Norair could not actively seek to 
prevent Brener from obtaining the bond and then refuse to award the con- 
tract to Brener on the ground that he did not obtain a bond. On the other 
hand, there was no obligation on the part of Norair to help Brener obtain 
the bond. ° 


9 The letter of February 17th contains no promise, express or implied, by 
Norair to help Brener obtain a performance and payment bond of a mere $47,000.00. 
It may safely be inferred that if Brener had made such request, the negotiations 
would have terminated instantly. Brener has to qualify for a bond with his surety 
on his own capacity to perform and to finance the work. 
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D 


The Trial Court Refused to Instruct That Any 

Alleged Delay or Obstruction on the Part of 

Norair Respecting Brener's Obtaining the Surety 

Bond Had Ceased as of April 5, 1960, When 

Brener Obtained His Bond 

For the purposes of this discussion, it will be assumed that Brener 

did obtain the bond on April 5, 1960, since that was his own testimony. 
Brener claimed, and his counsel argued, that Norair's failure to reply to 
the letters of March 15, 1960 and March 25, 1960 (JA 90-91) delayed 
Brener in obtaining the bond. Norair's position was that it had no obliga- 
tion to respond and therefore its failure to do so was not a factor to be 
considered. This was especially so since a month intervened and during 
which the erection arrangements for the 20" x 20" sample marble wall 
with caulking had to be made by Norair. But, whatever effect Norair's 
failure to answer those letters had, such was over as of April 5, 1960 and 
the jury should have been so instructed. Norair did not award the con- 
tract to another contractor (at the same price) until April 27, 1960, twenty- 
two days after Brener said he had the bond. 


The court below ignored in its instructions to the jury the fact that 
Brener knew on February 17th he had to get a bond; that he received the 
formal subcontract on February 19th and the communication of March 15th 
from Maryland Casualty Company to Norair would have been received a 
month later. If Brener was to be believed that he consulted his surety on 
the 19th of February, then the fault was that of the surety and Brener. If 
Mr. Deemer's testimony was to be accepted, Brener did not go to Mary- 
land Casualty Company until March 14th or 15th. Neither in the instruc- 
tions or in its comments did the court refer to that delay or tell the jury 
it could consider whether Brener had attempted to deliver the bond within 


a reasonable time. 
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In its instructions to the jury, however, the court, in effect, told the 
jury that the failure of Norair to respond to the letters did, in fact, ob- 
struct and delay Brener from obtaining the bond and that if the jury found 
that to be the fact, then Norair was liable in breach of contract. 


During the charge, when the trial court first mentioned Norair's 
failure to reply to the Maryland Casualty Company letters, it gave lip 
service to leaving to the jury the inference to be drawn (JA 62). Yet, 
after discussing the conflict in testimony between Mr. Brener and Mr. 
Maichak regarding the twelve telephone calls taking place subsequent to 
April 5, 1960, and after conceding that the jury might find Mr. Maichak's 
version to be correct, the trial court further stated (JA 64): 


“But then there is another rule of law: If one party 
to a contract does something to delay or obstruct the 
other party from performing the obligations that the 
other party has to fulfill, then the party causing the delay 
or the obstruction may not successfully claim that the 
other party failed to perform the contract. So in this 
case if the defendant's actions or failure to act, that is, 
failure to reply or even acknowledge the inquiries from 
Maryland Casualty Company, either obstructed or de- 
layed the plaintiff in getting a bond, the defendant is not 
in a position to claim that the plaintiff was guilty of a 
breach of contract in failing to submit a bond, which the 
plaintiff had to do within a reasonable time under the 
contract, and what is a reasonable time is for you to 
determine under the circumstances. And if you find that 
the defendant's actions or failure to act obstructed or 
delayed the plaintiff in submitting a bond, then the defend- 
ant was not entitled to repudiate the contract and let the 
work to someone else and the defendant would be deemed 
guilty of breach of contract with the plaintiff." (Empha- 
sis supplied.) 


Because of the nature of the charge, and to correct the obvious mis- 
leading of the jury that had taken place with regard to Norair's failure to 
respond to the Maryland Casualty Company letters, counsel for Norair 
sought to have the trial court at least soften the impact by instructing the 
jury that any such delay or obstruction ended as of April 5, 1960, subse- 
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quent to which twenty-two days elapsed before Norair gave the contract 
elsewhere (JA 66-67). Here again, the month's delay from February 17th 
to at least March 16th was ignored. The court summarily declined to 


make any such change in, or addition to, its instructions. 


Of course, the letter from Maryland Casualty Company and not from 
Brener is really ves inter alios acta. Brener did not ask Norair to submit 
the quotations or prices to Maryland Casualty. To say that Norair ob- 
structed Brener erroneously assumes and postulates both duties and con- 
clusions not here warranted. 


E 


The Trial Court Refused to Instruct that Part of the Costs 
Which Brener Would Have Incurred in Performing the 
Contract Work Should Include an Amount for the Use of 
His Equipment and Tools, as Well as an Amount for the 
Value of His Own Time Required to Perform the Contract 
and Further Refused to Instruct that Brener Had Offered 
No Evidence with Regard to the Amount of Such Costs: 


Brener testified he did not include any amount for his scaffolding 
because he owned it (JA 40-41), although he would have needed $10,500.00 
worth at one time or another. He included no cost of tools although the 
uncontradicted testimony of Mr. Maichak was that the caulking guns and 
nozzles would have worn out (JA 46). Nor did Brener include any amount 
for his own supervisory time. See Columbus Mining Company v. Ross, 
218 Ky. 98, 290 S.W. 1052, 50 A.L.R. 1394, in which it was said: 

"It is generally recognized that the value of the 
plaintiff's own services, or, if the plaintiff be a cor- 
poration, of the services of its officers, not rendered 
because of a breach of contract, is a part of the cost 


of performance, and, as such, is a deductible item in 
computing damages for the breach. 
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The principle in that case was adopted and followed by this Court 
in Partridge v. Noratr Engineering Corporation, 112 U.S. App. D.C. 165, 
301 F. 2d 247. 


Norair was entitled to have the jury told as a matter of law that 
Brener had not included all of the costs he would have incurred. By re- 
fusing to do so the court below lent further dignity to Brener's "estimate" 
to Norair's prejudice. 


F 


The Trial Court's Charge, Together with the 
Interspersed and Interacting Comments on the 
Evidence, in Effect Erroneously Told the Jury that 
Its Verdict Should Be for Brener on Liability with 
the Amount to Be Determined by It. This Was 
Coupled with a Failure Properly to Instruct on the 
Elements and Degree of Proof Respecting Brener's 
Claim for Asserted Loss of Profits as Damages on 
an Unperformed Alleged Subcontract; and an 
Improper Refusal to Hear Argument from Norair's 
Counsel out of the Presence of the Jury, Subsequent 
to Its Charge to the Jury Relating to Norair's 
Proposed Corrections and Additional Instructions 


Much of what has been said above applies to the error of the trial 
court's charge. It is believed a reading of the charge will suffice this 
Court to consider that the charge as a whole, with interlaced comments, 
in reality told the jury that it should find for Brener on liability, and 
left the amount to be determined by the jury upon an improper instruc- 
tion respecting recovery of anticipated profits on an unperformed al- 


leged subcontract. Nowhere did the trial court really clearly or prop- 


erly instruct the jury under what circumstances it could find for Norair 
on liability, because every principle of law mentioned by the trial court 
was hedged about with exceptions and "buts." There was no "on the other 
hand” in the charge respecting Norair's lack of liability. 
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The court below was constantly pointing the finger at Norair and 
ignoring the finger which should have been pointed at Brener for his 
derelictions and those of his bonding company, respecting which it was 
his or his bonding company's task to fulfill on his own worth and re- 
sponsibility. Of course, the court below should have pointed no finger. 
The trial court did not really leave open the question of whether Norair's 
not responding to the Maryland Casualty Company's letters was anything 
improper. By sheer dint of repetition the trial court told the jury it was 
improper for Norair not to respond. The court below premised or pos- 
tulated nonexistent duties in such regard. 


The trial court, in fact, did instruct the jury that the defendant 
had obstructed and delayed the plaintiff in submitting a bond and there- 
fore was itself guilty of breach of contract with the plaintiff, such being 
tantamount to a directed verdict in favor of the plaintiff. . 


The portions of the trial court's charge relating to the Maryland 
Casualty Company letters as set forth in JA 62, 64 and 65 and the im- 
port of those comments regarding Norair's failure to respond was that 
it was improper for Norair not to respond, that such obstructed Brener 


from getting the bond and therefore Norair was guilty of breach of con- 
tract. Hardy v. United States, 335 F. 2d 288, 290. 


Judicial notice may be taken of the impossibility of conducting a 
bench conference before the court below without the jury being able to 
overhear what is being said. Knowing that difficulty, Norair's counsel 
specifically requested that the jury be excluded while argument and dis- 
cussion was had regarding the court's final instructions which had just 
been given to the jury. The court refused to exclude the jury and in- 
sisted that argument, such as that court allowed, be held as though a 
bench conference (JA 66-67). The trial court was scarcely unaware of 
the problem. Horace Lee v. United States, U.S. App. D.C. No. 18, 501, 
decided April 14, 1965. 
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THE TRIAL COURT IMPROPERLY REFUSED TO PERMIT NORAIR'S 
COUNSEL IN CLOSING ARGUMENT TO USE THE BLACKBOARD FOR 
ANY PURPOSE, WHICH CONSTITUTED A DENIAL OF BOTH THE EF- 
FECTIVE ASSISTANCE OF COUNSEL AND OF A JURY TRIAL IN THE 
CONSTITUTIONAL SENSE; OR IN ANY EVENT, CONSTITUTED AN 
ABUSE OF DISCRETION BY THE TRIAL COURT IN THE JUDICIAL 
SENSE 


During final argument, Norair's counsel sought to present to the 
jury upon the blackboard the figures and arithmetic to demonstrate that 
Brener could not have made a profit on the contract and therefore was 
entitled to no damages. Those calculations and figures from Brener had 
theretofore simply been in the form of oral testimony and while that had 
been heard by the jury it had not been seen by the jury. The trial court 
refused Norair’s counsel use of the blackboard (JA 57). 


There are cases in which the use of the blackboard would be unnec- 
essary or even improper. There are others where the matter is simply 
one within the trial court's discretion. Haycock v. Christie, 101 U.S. App. 
D. C. 409, 249 F. 2d 501. There also are cases in which the use of the 


blackboard is not only proper, but also may be used as a matter of right 


by a party in order that a fair presentation may be given to the jury. 


This is such a case. a 


ae In the very nature of the jury process concepts flow out of percepts and into 
them again; they are interlaced and decision rests upon them interchangeably. 
Percepts are continuous whereas concepts are discrete. Data from all our senses 
enter into our concepts. Decision consists almost wholly in the substitution of a 
conceptual order for the perceptual order included in the flow of percepts to the 
jury in the trial of a case. Percepts and concepts interpenetrate and melt together, 
impregnate and fertilize each other. Neither taken alone knows reality in its com- 
pleteness. The indispensability, for complete knowledge of fact, of both the sensa- 
tional and intellectial contribution is generally accepted. In the jury function the 
significance of concepts, constituting the decision or verdict, consists always in 
their relation to perceptual particulars. The more of the five senses which are 
involved in or are brought to bear on the decision the greater the likelihood of 
attaining reality. Moreover, the reinforcing of one or more senses by the per- 
ceptive process of another sense is more than a mere arithmetical addition. Con- 
versely, the deprivation of the use of a single sense in the perceptive process 
evolving into a concept or verdict is a reduction beyond a pure subtraction. 
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Brener had testified to the following figures as his estimated costs: 


800 gals. caulking at $16.00 per gal. $12,800.00 
25 gals. primer at $15.00 per gal. 375.00 
Labor 18,908.40 
Insurance 1,720.00 
Overhead - 10% of $17,700.00 payroll 1,770.00 
Bond premium at 1% 470.00 

$36,043.40 


If the total number of lineal feet were, as demonstrated by Norair's 
expert, the sum of 150,595, then Brener, (accepting his 120,000 lineal 
feet estimate” rather than the 60,000 lineal feet) had underestimated 
the job by 30,595/120,000 or twenty-five per cent plus. Applying that 
25% under estimation to every one of the comparable categories, the 
proper costs would have been as follows: 

Brener +25% Revised Cost 

Caulking 12,800.00 3,200.00 $16,000.00 

Primer 375.00 93.75 468.75 

Labor 18,908.40 4,727.10 23,635.50 

Insurance 1,720.00 430.00 2,150.00 

Overhead 1,770.00 442.50 2,212.50 


Bond Premium 470.00 = 470.00 
$44,936.75 


The above total does not take into account the failure of Brener to 
include some cost for the use of his scaffolding, the wearing out of tools 
and supplies nor the value of Brener's own time. Furthermore, Mr. 
Brener testified that he had not included any cost of the masking tape 


which, even on his own testimony of 120,000 lineal feet would have re- 
quired 1,333 rolls of 180" each, costing 49¢ each, or $653.33 (JA 41). 


36 


Nor do the above calculations take into account that Mr. Brener 
thought he would be able to perform the caulking all at one time whereas 
he would have had to have performed the work in stages, as the exterior 


marble was erected (JA 44-45) causing additional labor for erection and 
dismantling of the scaffolding. 


Without the use of the blackboard, and limited simply to reaching 
the jury by virtue of its hearing, Norair was severely restricted in its 
presentation to the jury. It is submitted that the guarantee of a jury trial 
encompasses the right to appeal to, engage and bring into play the five 
senses of the respective jurors, when the use of those, or any of them, is 
necessary or may be conducive to a proper or better understanding of the 
matter to be decided. In this case, the jury's sense of sight was, it is 
respectfully submitted, unconstitutionally excluded. 


Due process under the Due Process Clause of the Fifth Amendment 
to the Constitution of the United States, together with the effective assist- 
ance of counsel embodied or inhering therein, as well as the Seventh 
Amendment, does not countenance the deprivation of the use of the black- 
board in recapitulation of the involved compilation of costs and oral argu- 
ment thereon before the jury. Also, the forbidding of such use of the 
blackboard in this case was an abuse of discretion in the judicial sense. 
As this Court said in Somerville v. Capital Transit Co., 8° U.S. App. D. C. 
349, 192 F. 2d 413: 


"Abuse is ordinarily established by showing that 
the trial court acted without authority, Fried v. 
McGrath, 1942, 76 U.S. App. D. C. 388, 133 F. 2d 350, 
for an erroneous reason, cf. National Ben. Life Ins. 
Co. v. Shaw-Walker Co., 1940, 71 App. D. C. 276, 286, 
111 F. 2d 497, 507, or arbitrarily and without justifi- 
cation in light of all the circumstances as shown by a 
review of the record as a whole, Cornwell v. Cornwell, 
1941, 73 App. D. C. 233, 118 F. 2d 396; Boyle v. Bond, 
1951, 88 U.S. App. D. C. 178, 187 F. 2d 362." 


CONCLUSION 


The judgment below should be reversed with instructions to dis- 
miss the complaint, or to reduce the judgment for Brener to One Dollar; 
or it should be reversed and remanded for a new trial. 


Respectfully submitted, 


CHARLES C. HARTMAN, JR. 
JOHN F. MYERS 


504 Southern Building 
Washington, D. C. 20005 
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discharged; verdict in favor of pltf vs. deft for $5000.00. 
(AC/N) (Rep. G. Nevitt) : Holtzoff, J. 
Stipulation of counsel filed 
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All exhibits returned to counsel | 

Verdict and judgment in favor of pltf vs deft in amount of 
$5000.00 without costs. (N) _ Holtzoff, J. 
Notice of appeal by defendant from judgment 2/26/65; copy 
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Supersedeas undertaking by defendant in sum of $7,000.00 
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[Filed May 3, 1961] 


COMPLAINT FOR MONEY JUDGMENT 
(Breach of Contract) 

1. Plaintiff is a citizen and resident of the state of Pennsylvania. 
Defendant is a corporation having its principal place of business within 
the District of Columbia. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of three thousand dollars ($3,000.00). This 
Court has jurisdiction under the provisions of D.C. Code 11-306. 

2. Onor about February 17, 1960, defendant entered into a contract 
with plaintiff in writing under which defendant, which was the prime con- 
tractor for construction of the Museum of History and Technology of the 
Smithsonian Institution, employed plaintiff as a subcontractor to perform 
all the caulking and sealing work on the said new Museum, for a price of 
forty-seven thousand dollars ($47,000.00). 

3. In reliance upon plaintiff's contract with defendant, plaintiff com- 
menced to make arrangements to perform the work and incurred certain 
expenses in connection with those arrangements. 

4. Subsequently, and without any lawful or justifiable reason, de- 
fendant refused and has continued to refuse to permit plaintiff to perform 
the work called for under the contract. Defendant informed plaintiff that 
it had given this work to someone else to perform, and on information and 
belief plaintiff alleges that some other subcontractor is performing and 
is to perform all of the caulking and sealing work called for under the 
contract. 

5. By reason of its actions set forth in paragraph 3 above, defen- 
dant has committed a breach of its contract with plaintiff. 


(ix) 
WHEREFORE plaintiff demands judgment against defendant in the 
amount of forty-seven thousand dollars ($47,000.00), plus such sums as 
were expended by plaintiff in reliance upon the contract, plus interest 


and costs. 


/s/ 

Irving R.M. Panzer 

1735 DeSales Street, N.W. 
Washington, D.C. 


Attorney for Plaintiff 


Jury Demand 
Plaintiff demands trial by jury in this action. 


/s/ 
Irving R.M. Panzer 


[Filed May 13, 1961] 


ANSWER TO COMPLAINT 


First Defense 

The complaint fails to state a claim upon which relief can be grant- 
ed herein against the defendant. 

Second Defense 

1. Defendant, Norair Engineering Corporation, admits the allega- 
tion of jurisdiction in paragraph 1 of the complaint. 

2. This defendant denies the allegations contained in paragraph 2 
of the complaint. 

3. This defendant denies the allegations contained in paragraph 3 
of the complaint. 

4. Defendant denies the first sentence in paragraph 4 of the com- 
plaint and admits it has made a contract for the caulking and sealing work 
with one other than the plaintiff, never having entered into a contract with 
the plaintiff. 

5. Defendant denies the allegations in paragraph 5 of the complaint 


(x) 


and denies it is indebted to plaintiff in any sum, or that plaintiff is en- 
titled to recover any sum from this defendant. 

/s/ 

Kahl K. Spriggs 


504 Southern Building 
Washington 5, D. C. 


Attorney for defendant 


[Filed November 23, 1964] 


PRETRIAL PROCEEDINGS 
Statement of Nature of Case 

Complaint for damages for breach of contract. 
UNDISPUTED FACTS: 

Under date of July 29, 1959, plaintiff Brener, t/a Brener Building 
Cleaning Co., submitted a bid in writing for caulking of the new building 
known as the Museum of History and Technology of the Smithsonion Insti- 
tution, at 14th and Constitution Avenue, in the District of Columbia, for a 
total price of $28,500, to defendant Norair Engineering Corporation, a 
corporation, the principal contractor on the job. (D's PT Exhibit No. 1). 

Under date of August 14, 1959, plaintiff sent defendant a revised 
bid in the amount of $48,500 (D’s PT Exhibit No. 2). 

Under date of October 13, 1959, plaintiff wrote defendant submitting 
a bid for said work in the amount of $47,000 (D's PT Exhibit No. 3). 

Under date of February 15, 1960, defendant wrote plaintiff as per 
letter identified as P's PT Exhibit No. 1. 

Under date of February 17, 1960, defendant wrote plaintiff stating; 


"We herewith accept your revised quotation for all caulking 
and sealing work for the above project according to Section 56 
of the subject specifications, including Addenda 1 through 7, 
for a total price of FORTY-SEVEN THOUSAND DOLLARS 
($47,000.00); subject to your furnishing a satisfactory perform- 
ance and payment bond, and signing our formal contract which 
‘will be sent to you within the next few days." 


(xi) 
On the day said letter was drafted and delivered by hand to plaintiff, 
plaintiff noted thereon: 

"Accepted and Acknowledged: 

BRENER BUILDING CLEANING COMPANY 

By (Signed) Joseph Brener” 

(D's PT Exhibit No. 4). 

Under date of February 18, 1960, defendant wrote plaintiff forward- 
ing the original and one copy of Subcontract No. 1001-27 covering said 
caulking and sealing work, with request that plaintiff sign both copies of 
the subcontract and return them to defendant, stating one copy would be 
signed by defendant and returned to plaintiff. (D's PT Exhibit No. 5). 

Under date of February 19, 1960, plaintiff wrote defendant return- 
ing the two copies of the subcontract (one copy marked D's PT Exhibit 
6-A)* signed by him. (D's PT Exhibit No. 6). 

On some date after Feb. 19, 1960, and before February 25, 1960, 
defendant sent to plaintiff a notice of "Construction Progress Meeting" 
to be held February 25, 1960. (P's PT Exhibit No. 2). 

Under date of March 15, 1960 and March 25, 1960, Claude F. 
Deemer, of the Bonding Department of Maryland Casualty Company, 
wrote defendant Norair with respect to plaintiff's request that Maryland 
Casualty write a bond onthe caulking and sealing job, requesting names, 
addresses, and amounts of the second and third bidders on the job (P's 
PT Exhibits No. 3 and 4, respectively). 

Under date of May 23, 1960, Edgar R. Einhorn, for Leonard L. 
Ettinger, attorney for plaintiff, addressed a letter to D Norair as per 
D's PT Exhibit No. 7. 

Under date of June 2, 1960, said Einhorn addressed another letter 
to defendant as per D's PT Exhibit No. 8, enclosing photostatic copies of 
a performance and payment bond written by Maryland Casualty Company. 

Under date of October 17, 1960, D Norair entered into.a formal 


*Both copies of the subcontract were thereafter signed by Henry Norair, 
then President of defendant corporation, but both copies were retained 
by defendant and neither was ever sent to plaintiff. 
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written subcontract (P's Exhibit No. 5) for the caulking and sealing job 
with Culbertson Caulking Company, Inc., which performed the work. 
Prior thereto, under date of April 27, 1960, D Norair had mailed to 
Culbertson a preliminary letter of intention. 

Maryland Casualty Company is a reputable bonding company in the 
business of furnishing performace and payment bonds. 


PLAINTIFF contends that he entered into a binding contract with 
defendant for the caulking and sealing work on the job in question either 
by virtue of the letter-agreement dated February 17, 1960, signed by 
both parties, or the formal contract dated the same day, signed by both 
parties. 

Plaintiff asserts that he obtained from a reputable and satisfactory 
bonding company, Maryland Casualty Company, a performance and pay- 
ment bond meeting the requirement of the contract, but that defendant 
refused to let plaintiff deliver that bond. 

P asserts that he notified D's managing agent he had obtained the 
bond and asked how it should be delivered, but was told that it could be 
delivered only to Mr. Henry Norair, President of D corporation, and in 
no other way; that despite repeated telephone requests by plaintiff, he 
was never given an appointment to deliver said bond or to see Mr. Henry 
Norair, being always put off with some excuse or explanation. 

P contends that this conduct of D, preventing P from carrying out 
the requirement of the contract as to delivery of the bond, has the legal 
effect that either (1) P is held to have complied with the requirement, or 
(2) D is held to have waived that requirement; that therefore P has com- 
plied with all provisions of the contract, and D is in breach. 

P asserts that he sustained damages in the amount of $11,875.00, 
loss of profits, as the result of D's breach, for which P asks judgment, 
with interest and costs. 


DEFENDANT NORAIR denies that it entered into a subcontract with 
P in connection with said caulking and sealing work on the job in question. 
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D Norair asserts that after a conference with P at which he re- 
duced his bid to $47,000, D Norair prepared a letter of intention ad- 
dressed to P, in which Norair accepted P's revised quotation, subject to 
the following conditions: 

(1) Furnishing by P of satisfactory performance and payment bonds. 
(2) Signing by both parties of a formal subcontract to be provided by 

D Norair. 
D asserts that it was the intention and understanding of the parties, and 
part of the negotiations with respect to the proposed subcontract, that a 
formal subcontract, using Norair's standard form, was to be executed 
by both parties, and that performance and payment bonds satisfactory to 
and running to Norair, as obligee, would be furnished by P before any 
subcontract would exist between them; 

That when P returned the two executed subcontract forms to Don 
February 19, 1960, P failed to transmit the required performance and 
payment bonds; 

That after the passage of more than two months, Norair advised P 
that since he had failed to furnish the required performance and payment 


bonds, the proposed subcontract for caulking and sealing work on the 


Smithsonian job was being given to another subcontractor. 

D denies that it in any way prevented P from obtaining or deliver- 
ing such bonds to it as obligee. 

D further asserts that the fact that Henry Norair, then President 
of D Corporation, had signed the two subcontract forms after their re- 
turn to D (signed by P) was never communicated to P, and asserts that 
said copies of the subcontract remained in the possession of D. 

D denies that the fact of signing of said subcontracts by Mr. Norair, 
without communication of said fact to P or delivery of a copy of the sub- 
contract, constituted a contract between the parties. 

D Norair further denies that P has been damaged by loss of the al- 
leged subcontract, and alleges that had P been called upon to perform 
under said alleged subcontract he would not have made a profit on the 
job, hence P has sustained no damages. 
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STIPULATIONS: 
Facts under "UNDISPUTED FACTS". 
It is stipulated that the following may be admitted without formal 
proof of authenticity, subject to all other objections: 
Plaintiff's PT Exhibits 
No. 1 - letter of Feb. 15, 1960 from Dto P. 
No. 2 - Notice of Feb. 25, 1960, meeting sent by D to P. 
No. 3 - letter of March 15, 1960, from Md. Casualty Co. to D. 
No. 4 - letter of March 25, 1960, from Md. Casualty Co. to D. 
No. 5 - subcontract between D Norair and Culbertson Caulking 
Co. 
Plans and specifications on Smithsonian job, to be initialled by both 
counsel prior to trial. 
Defendant's PT Exhibits 
No. 1 - bid of P dated July 29, 1959 
No. 2 - revised bid of August 14, 1959, from P to D 
No. 3 - Bid of October 13, 1959 
No. 4 - letter of Feb. 17, 1960, from D to P, accepted by P 
No. 5 - letter of Feb. 18, 1960 from D to P forwarding 2 
copies of subcontract 
No. 6 - letter of Feb. 19, 1960 from P to D returning signed 
copies of subcontract 
No. 6-A - one copy of subcontract signed by Henry Norair 
No. 7 ~ letter dated May 23, 1960, from Einhorn to P 
No. 8 - letter of June 2, 1960, from Einhorn to D 
No. 9 (4 pp.) - copy of P's bidding calculations 
No stipulation is made at this time with respect to "Resume of the 
meeting, Feb. 25, 1962 ..."" identified as D's PT No. 10. 
No stipulation is made at this time as to payroll affidavits of Cul- 
bertson Caulking Company (D's PT Exhibit No. 11). 
If counsel for P is able to make any stipulation as to authenticity of 
D's PT Exhibits No. 10 and 11 (subject to other objections) after examin- 
ing them, he will note such stipulation by initialling them prior to trial. 
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Counsel agree to exchange within ten days the names and addresses 
of all witnesses known to them, including expert witnesses but exclusive 
of impeachment witnesses (filing a copy of said list with the Clerk of the 
Court), and if they learn of any additional witnesses prior to trial, they 
will advise the Clerk and opposing counsel the names and addresses 
promptly and prior to trial. 

The Examiner has requested counsel to come to the trial with the 
maximum authority to settle the case which will be allowed them by their 
principals. 

Trial attorneys: For Plaintiff - Irving R. M. Panzer 

For Defendant - Kahl K. Spriggs 


/s/ Elizabeth Bunten 
ASSISTANT PRETRIAL EXAMINER 


Attorneys: 


/s/ Irving R. M. Panzer, For Plaintiff 
/s/ John F. Myers, For Defendant 


[Filed February 26, 1965] 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH BRENER, t/a ) 
BRENER BUILDING CLEANING CO., ) 
Plaintiff, ) 

v. ) Civil Action No. 1349-61 
) 
») 
) 


NORAIR ENGINEERING CORPORATION 
Defendant. 


STIPULATIONS 


Plaintiff, Joseph Brener, t/a Brener Building Cleaning Co., by 
and through its counsel, and defendant, Norair Engineering Corporation, 
by and through its counsel, stipulate as follows: 


1. A synthetic caulking compound called "Pecora Synthacalk,"” 
sold by Pecora, Incorporated of Philadelphia, Pennsylvania, was a 
suitable and acceptable caulking material. Throughout the year 1960, 
the price of 'Pecora Synthacalk" was $16.00 per gallon. 


2. A material called 'Pecora Synthacalk Primer" was suitable 
and acceptable to be used as a primer material. Throughout the year 
1960, the price of this material was $15.00 per gallon. 


3. The documents entitled "Pecora Data Sheet" and "Pecora 
Architectural Catalog File" are publications of Pecora, Incorporated. 
Such documents are subject to all other objections as to admissibility, 
including but not limited to irrelevancy, immateriality and hearsay. 


4, Inthe months of February, March, April, May and June of 1960, 
the union scale of wages for work on this job was as follows: (a) for the 
men who do the actual caulking work, commonly called "stonemasons or 
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bricklayers" - $4.30 per hour; (b) for laborers who assist the stone- 
masons or bricklayers - $2.50 per hour; (c) for a foreman - $4.55 
per hour. 


5. Copies of the payroll records of the Culbertson Caulking Com- 
pany covering the actual work performed on the building which is the 
subject of this suit, may be introduced without formal proof. 


6. The Safety Standards, Rules and Regulations - Construction, 
Reg. No. 11-2107(a)(c)(4), issued by the District of Columbia Minimum 
Wage and Industrial Safety Board, may be introduced without formal 
proof. 


7. The document entitled "Resume of the meeting, February 25, 
1962," identified as defendant's pretrial exhibit No. 10, may be intro- 
duced without formal proof. 


/s/ C. C. Hartman, Jr. /s/ Irving R. M. Panzer 
Attorney for Defendant Attorney for Plaintiff 


Dated: February 19, 1965 


[Filed February 26, 1965] 


DEFENDANT'S REQUEST FOR INSTRUCTIONS 


1. If you should find for the plaintiff, that is to say, if you should 
find that there was a contract between plaintiff and defendant, and such 
contract was breached by defendant, then you shall proceed to award to 
the plaintiff the sum of money which will fairly and reasonably compen- 
sate him for all the damages suffered by him as a result of the breach. 
In this case the plaintiff's measure of damages is his loss of profit, if 
any. 

2. You are instructed that the burden of proof is upon plaintiff to 


establish by a preponderence of all the evidence in this case all elements 
of his damages, and the plaintiff must therefore establish that he would 


3 


have made a profit as a result of this contract by a preponderence of 
all the evidence. You are further instructed that the amount of any 
verdict must be based upon all the evidence presented in this case. 
Boomhower, Inc. v. Lavine, 151 F. Supp. 563; Baltensperger v. United 
States, 174 F. Supp. 601; Apex Metal Stam Com; v. Alexander & 
Sawyer, Inc., 138 A. 2d 568. 


3. You are instructed that where there is a breach of contract by 
defendant before the plaintiff can commence performance, plaintiff is 
entitled to recover loss of profits resulting from the breach. The meas- 
ure of the loss is the contract price, in this case $47,000.00, less the 
costs which plaintiff would reasonably have expected to incur in complet- 
ing the contract, or, to put it another way, loss of profits is the difference 
between the cost of performing the contract work (that is the costs of the 
labor, materials and other incidental expenses) and the contract price. 

J. D. Hedin Construction Co. v. Bowen Electric Company, 106 U. S. 

App. D. C. 386; Seymour T. Partridge v. Norair Engineering Corpora- 
tion, 112 U.S. App. D.C. 165, 301 F. 2d 247; United States v. Purcell 
Envelope Company, 249 U.S. 313, 63 L. Ed. 620, 39 S. Ct. 300; Hinkley v. 
Pittsburgh Bessemer Steel Company, 121 U.S. 264, 30 L. Ed. 967, 7 S. 
Ct. 875. 


4. You are instructed that part of the costs which plaintiff would 
have incurred in performing the contract work should include an amount 
for the use of his equipment and tools, as well as an amount for the value 
of his own time required to perform the contract, and you are further 
instructed that the plaintiff has offered no evidence with regard to the 
amount of such costs. 


5. You are instructed that the defendant had no legal obligation 
to furnish the information requested by the letters from Maryland 
Casualty Company or to respond to such letters. 


6. You are instructed that subsequent to February 17, 1960 
defendant had no contractual obligation to give to the plaintiff written 
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or oral notice that unless the bond was furnished within a specified time, 
the plaintiff's subcontract would be cancelled. 


/s/ Charles C. Hartman, Jr. 


/s/ John F. Myers 


504 Southern Building 
Washington, D. C. 20005 


Attorneys for Defendant 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
February 24, 1965 
Washington, D. C. 
The above cause came on for further trial before THE HONORABLE 
ALEXANDER HOLTZOFF, United States District Judge, and a jury, com- 


mencing at 11:30 a.m. 
* * 
JOSEPH BRENER 


Plaintiff, called to the witness stand, having been duly sworn, was examined 
and testified as follows: 
DIRECT EXAMINATION 
BY MR. PANZER: 

Q. State your name, sir. A. My name is Joseph Brener. 

Q. And where do you live? A. I live at 2118 Shelmire Street, 
Philadelphia, Pennsylvania. 

Q. What business are you in, Mr. Brener? A. Iam in cleaning 
buildings, pointing stone work, caulking, and waterproofing. 

Q. Would you just explain to the jury briefly what you mean by 
caulking a building? A. Caulking a building, it's two ways to caulk. It's 
such thing as a plastic caulking, which is very, you would say, a cheap 
way to caulk a building. Then is another caulking which is called syntha- 
calk. 

Q. Synthacalk? A. Synthacalk or thiokol. Thiokol or synthacalk- 
ing a building is a job which requires skill and the materials cost about 
five, six times more than the other caulking. ! 

THE COURT: Now just a moment. Just confine yourself to 


answering questions asked by counsel. Your counsel asked you to explain 


what the word caulking means. 
THE WITNESS: Oh. What caulking means is to fill up the 
waterproofing material between the two stones. When you build a building 
is a joint, they put one stone and the next stone and between the two 
stones is a joint. So you have to fill up — 
BY MR. PANZER: 
Q. Mr. Brener, by a joint what do you mean? A. Well, where the 
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two stones meet together, we call that a joint. 

Q. Aspace? A. They are joining together. 

Q. A space, you mean? A. A space. That's it. And you fill up 
with a caulking gun that space, which is called in the profession joint. 
You fill up the joint with a caulking. Well, that means caulking. 

Q. And when in the life of a building that is being built, when does 
the caulking occur? A. When? 

Q. At the beginning or during the time the building is being built or 
at the end? A. When the job is completely — when the building, I mean 
the stone work is completely installed and washed and pointed, then the 
caulking goes. 

Q. That is at the very end of the building? A. Yes, sir. 

Q. Do you happen to know, with regard to this building we are talk- 
ing about, how long after the time that we are talking about in this law 
suit, which as Mr. Hartman said was February and March 1960, how long 
after that the caulking work began? A. I believe it’s in '62. 

Q. Some two years later? A. Yes, sir. 

Q. How long have you been in the business of caulking buildings? 
A. Since 1936. 


Q. And have you done many caulking jobs? A. Yes, sir. 
me * * * * 
Q. Now, Mr. Brener, did there come a time when it came to your 


attention that this building down at 14th and Constitution that is involved 
in this law suit was put out for bids? 
* * * 
THE WITNESS: Yes. 
* * * * * 
Q. Did it'come to your attention that a number of contractors were 
bidding on the job? A. Yes. 
Q. And what did you do about them? A. I submitted a bid to 33 
contractors. 
Q. To do what? A. To caulk the building. 
Q. Was the Norair Company one of those contractors? A. Yes, sir. 
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Q. What was the amount of your first bid? A. Well, on my first 
bid was $28,500, which an error was made. 

Q. Anerror was made? A. Yes, andI correct the error later 
and sent out bids to all 33 contractors, raising $48,500. © 


bd * * x * 


MR. PANZER: I offer in evidence Plaintiff's Exhibit No. 1, 
which is a carbon copy of a letter dated August 14, 1959 addressed to the 
Norair Engineering Corp., signed by Mr. Brener. 

THE COURT: Let it be admitted. 


* * * * * 
MR. PANZER: This letter reads as follows. This is to 


Norair and it says: 
"Gentlemen: Please change our estimate dated 
July 29, 1959 for caulking the above-mentioned building 
from $28,500 to $48,500 as an error was made regard- 


ing the same." 
Signed by Mr. Brener. 


* * * * * 


THE COURT: I am going to interrupt you, Mr. Panzer. I 

think all these preliminaries are absolutely irrelevant. I think this case 

should start with the contract. As I understand the pretrial order, 
as well as your opening statement, a contract was signed. Isn't that the 
starting point of this case? 

MR. PANZER: He is now going to testify to that, Your Honor. 

THE COURT: Just a moment. Isn't that the starting point of 
this case? I think everything that goes beforehand merges in the contract. 
Isn't the question involved in this case whether the requirement that a 
bond be tendered was complied with? Isn't that what this case comes 
down to? 

MR. PANZER: Yes, Your Honor. 

THE COURT: Then I am going to exclude all the negotiations 
that preceded the making of the contract as irrelevant and unnecessary 
consumption of time, too. 

MR. PANZER: All right, Your Honor. 


* * * * 
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(Plaintiff's Exhibit No. 4 for identifica- 


tion was received in evidence.) 
x * *x * * 


MR. PANZER: I want to read this letter dated February 17, 
1960 addressed to the Brener Building Cleaning Company from the Norair 
Engineering Corp.: 
38 "Re: Smithsonian Institution Museum of History & 

Technology. 

"Gentlemen: We herewith accept your revised quota- 

tion for all caulking and sealing work for the above project 

according to Section 56 of the subject specifications, in- 

cluding Addenda 1 through 7, for a total price of $47,000; 

subject to your furnishing a satisfactory performance and 

payment bond, and signing our formal contract which will 

be sent to you within the next few days." 

That is signed by the Norair Company, by Mr. Henry Norair, 
who was the president, and it is signed accepted and acknowledged by 
Mr. Brener. 

BY MR. PANZER: 

Q. Did you receive the formal contract from them, Mr. Brener? 
A. Yes, I did. 

* * * * * 

Q. It was the next day, wasn't it, Mr. Brener? A. Yes. 

* * * * * 

Q. Did — Do you remember this letter, Mr. Brener? A. Yes, sir. 

Q. Were there enclosed with it two copies of a formal contract? 

A. Yes. 

Q. What did you do with those two copies? A. I signed both of 
them and I mailed, I believe, the same day. I mailed it back. I went first 
to the bonding company, showed them the contract, and they told me they 
are going to send me a bond, and in the meantime I mailed the contracts 
right back as I was instructed in the letter. 


* * * 
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Q. You told us before that before you returned these formal con- 
tracts you took them in to the bonding company? A. Yes. | 

Q. Who did you see — what bonding company was it? A. That was 
the Maryland Casualty Company. 

Q. The Maryland Casualty Company? A. Yes. 

Q. Where is their office? A. At 322 Walnut Street, Philadelphia, 
Pennsylvania. 

Q. Do you recall who you saw there? A. Yes, sir; Mr. Deemer. 


bd * * * * 


Q. Now, did you get a bond right away? A. Well,I didn't get it 
right away because they wanted to ask information from Norair for the 
lowest three bidders. 

Q. Just a moment. You saw Mr. Deemer and you applied for a 
bond? A. Right. 

Q. Now, did you hear from the Maryland Casualty Company? 

A. Well, I didn't hear for a while, and I came back to Mr. Deemer and 
I said to him — 
Q. Can you fix the date? A. I came back around March 15th, and 


I came back and he say, I wrote a letter to Mr. — to Norair Corp, at- 
tention Mr. Maichak, and I didn't hear from him. 
Q. He said he didn't hear from them? A. No. So then — he didn't 


receive any answer; and then he sent another letter. 


Q. Do you know the date of that? A. Well, it was March, around 
the 20th, a few days more. About the 25th I came again. I said, Mr. 
Deemer, what is it? If you don't want to give me a bond I will go to 

another bonding company and get a bond, I have no trouble to get 
bonds. So he said, Wait a minute. I say, Why don't you call them up in 
my presence and see what they say? So he called up at my presence — 

Q. Before you get to that, Mr. Deemer had sent these two letters 
to the Norair Company? A. Yes, and he didn't receive no reply from 
them. And when I didn't see the bond I come in and I say to Mr. Deemer, 
What happened? He say, I must get from the three lowest bidders. 

Q. He must get the three lowest bidders? A. Yes. He say, That 


10 


is our rules on a subcontracting bond. So I say, Why don't you call them 
up? So he called him up right there while I was there. 
Q. Where was that? A. At 322 Walnut Street. Mr. Deemer called 
up the Norair Corp. and got Mr. Maichak on the phone. 
Q. How do you know he got Mr. Maichak? A. Well, he was talk- 
ing to him. He addressed Mr. Maichak. He was talking to Mr. Maichak. 
Q. What did he say? A. And Mr. Maichak — I don't know what 
Mr. Maichak told him, but all I know, that after the conversation he say, 
Mr. Brener, you going get the bond in a few days. 


* * *x * * 


Q. Did you receive a bond for this job from the Maryland Casualty 
Company? A. Yes, sir, I received five days later. 


* * *x * * 


Q. And'what did you do next? A. I immediately called up Mr. 
Maichak and told him that I have the bond with me and I want to bring it 
over tomorrow morning, and Mr. Maichak told me not to bring it be- 
cause Mr. Norair is very busy right now. 

THE COURT: Because what? 

THE WITNESS: Because Mr. Norair is very busy right now. 

Then a couple days later I called again, and I called about a 
dozen times. 

BY MR. PANZER: 

Q. Who did you speak to? A. To Mr. Maichak. Each and every 
time I called person to person call and each and every time I talked to 
Mr. Maichak, and I called about a dozen times and every time Mr. Norair 
is busy. And I say, I will come in and give you. No, he say, don't give 
it to me, you got to give it to Mr. Norair. 

So on the last time I said, What kind of monkey business goes 
on, Mr. Maichak? He said, Look here, is no use to fool you — 

THE COURT: Try to go a little slower because we have to 
follow your testimony. 

THE WITNESS: Slower? 

THE COURT: Slower, yes. 
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THE WITNESS: So Mr. Maichak tells me, Is no use to fool 
you, we give out the job to Culbertson. 
Q. He gave out the job to Culbertson? A. Culbertson. I did tell 
him that time, If you did give out the job, I have a contract with you 
people, I will go to court. He said, Well, you have no grounds to 
go. And that was the end. 
Q. Can you fix the date of that conversation, Mr. Brener? 


* * * * x 


Q. Did you subsequently — strike that. 

Why didn't you take the bond in to the Norair Company or send 
it in by mail? A. How could I bring it in when they don't let me? And 
he tells me, Mr. Maichak tells me to bring it to him. 

THE COURT: Tells you to do what? 

THE WITNESS: Mr. Maichak told me to deliver it personally. 
And how could I deliver it to him? They don't let me in. 

BY MR. PANZER: 

Q. Why didn't you send it to him by mail? A. As you could see, 
that I follow instructions. Every time I was told, that is what I did. Iam 
no lawyer, I am just a plain man, and all I know that he tells me not to 

deliver; I didn't mail it. 

x* « * * is 


THE COURT: No; the question is what did you do with the 
bond. 


THE WITNESS: With the bond, after Mr. Maichak told me not 
to deliver it I went back to the bonding company and give them back the 


bond because otherwise I would have to pay for it. 

THE COURT: You gave the bond back to the Maryland 
Casualty? 

THE WITNESS: To the Maryland Casualty, yes, sir. 


* * * * : * 


CROSS- EXAMINATION 
BY MR. HARTMAN: 


* * 
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Q. You said, Mr. Brener, that you had called, telephoned Mr. 
Maichak about a dozen times? A. Yes, sir. 
Q. Between the time you got the bond from the Maryland Casualty 
Company? A. Right. 
Q. And what was the date of the last telephone call? You testified 
it was sometime in April. Can you fix it any better than that? A. I 
can’t, xx 
* * * * * 
Were these calls from Philadelphia to Washington? A, Yes, sir. 
Long distance telephone calls? A. Long distance, person to 


From your office? A. Yes, sir. 

To the Norair office? A. Right. 

From your telephone? A. Yes, sir. 

In your name? A. Onthe Brener Building Cleaning Company's 


Do you have a record of any of those telephone calls? A. No. 

By record I mean a billing from the telephone company to show 
that you made a dozen long distance telephone calls in this period of time 
between Philadelphia and Washington. Do you have those? A. No; I pay 
the bills by check and that is the end of it. My phone bills -- 


Q. How soon after the telephone conversation, the last one that you 
say you had with Mr. Maichak sometime in April of 1960, how soon did 

you go to see your attorney in Philadelphia? A. Well, maybe a 
month or maybe two. I don’t remember. 

Q. You waited at least a month? A. I think so. 


Q. How did the bond that you say you received from the Maryland 
Casualty Company get into your possession? Did you call there and get 
it or did they mail it to you or what? A. No, I got it from the Maryland 
Casualty Insurance Company. 

Q. You went there in person? A. Yes, 322 Walnut Street. 

Q. And the person that gave it to you was -- A. Mr. Deemer. 
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Q. How much was the premium for the bond, Mr. Brener? A. I 
didn't get the bill at that time, but I know I paid one per cent of the bond, 
which amounts to $478. 

* * * * * 

Q. Was one of the requirements of the Maryland Casualty Compa- 
ny of you, before it would issue a bond, that your wife give an indemnity 
agreement to the Maryland Casualty Company? 

* * *x . 

THE WITNESS: My wife signed the indemnity. 

Q. Your wife had already executed a general indemnity agreement? 
A. A year before. We give an indemnity. My wife signed a year before 
the indemnity because I get a lot of bonds during the year, so they want 
to make sure that my wife is on it and is an indemnity for all the time, 
is indemnity with the bonding company -- 


* * * * * 


Q. Mr. Brener, do you understand that your giving the bond on a 


job has the effect of making your wife responsible for the contract as 
well as yourself? 

THE COURT: The bond speaks for itself. Iam going to exclude 
that. 

MR. HARTMAN: Well, there is no bond in evidence, Your Honor. 

THE COURT: Insofar as this case developed up to now the ques- 
tion is did he procure a proper bond, did he tender it or was the tender 
waived. If he did not tender it and the tender was not waived, then of 
course he's got no cause of action. If he tendered it or if tender was 
waived, why, then there might be a cause of action, up to this point. 

Of course, you might have some defenses. 

I think, as I told Mr. Panzer, Iam going to say the same thing to 
you, we have got to confine the trial to the specific issues that have to 
be decided, 

MR. HARTMAN: There is no bond in evidence as yet, Your Honor. 

THE COURT: There is no bond in evidence as yet. 


* x * * 
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MR, PANZER: Thank you, Your Honor. 

Iam going to read the deposition of Mr. Claude F. Deemer, and 
this is a deposition at which I was present and the attorneys for the other 
side were present. Iam doing the questioning: 

"Q. Would you state your name, please? 

"A, My name is Claude F. Deemer. 

"Q. Where are you employed? 

"A. Iwork for the Maryland Casualty Company and they are 
located at 320 Walnut Street, Philadelphia, Pennsylvania. 

"Q. In what division or department do you work? 

"A. Iwork in their fidelity and surety bonding department. 

"Q. How long have you been with the company? 

"A. Yhave been with the company eight years. 

"Q. Has all that time with the company been in the same de- 
partment ? 

"A. Yes, sir. 

"Q. Are you acquainted with Mr. Joseph Brener, who is 
seated here to my left? 

"A. Yes, sir, lam, 

"Q. Would you tell us how, and for how long? 

"A. Well, Mr. Brener has been a client of our company be- 
fore I worked in the department. He has been a client consistently, 
since I have worked in the department. 

"Q. Has the company written bonds for him? 

"A. Yes, we have.” 

* * * * * 

"Q. Did there come a time when Mr. Brener asked you to 
furnish a bond to cover his work for the Norair Engineering Cor- 
poration? 

"A. Well, yes, sir, that’s true. 


"Q. Would you describe the circumstances for us in your 


own words ? 
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"A. To the best of my knowledge and from what information 
I have in my file, it appears that on or prior to March the 15th, 
1960, Mr. Brener asked me as a representative of the Maryland 
Casualty Company, if we would write a bond for him running to the 
Norair Engineering Corporation as the obligee in the amount of 
$47,000. 

"This was what we would call a subcontract bond. It was for 
caulking and sealing at the Smithsonian Institution Museum of His- 
tory and Technology, Section No. 56. On that date, according to 
my file, I wrote a letter to Norair Corporation in Washington, D.C., 
informing them that I had been asked to write a bond running to 
their company; and I also asked them if they would be kind enough 
to give me the names, addresses and amounts of the second and 
third bidders on the aforementioned job. 

"Q. What's the date of the letter? 

"A, That letter was dated March 15, 1960. 


"Q. Why did you write that letter to Norair Corporation? 


* * *x * x 


"A, The reason that I wrote this letter was because this is 
a subcontract bond. I did not have the authority to write subcon- 
tracts in the branch; therefore, I had to get to my underwriting in- 
formation to be able to submit this information to my home office 
for whatever disposition they might make of this case. I did not 
have the authority to write this on my own.” 

x * *x *x x 

"Q. Would you describe it as a routine procedure ? 

"A, I would say I would not consider it extraordinary; on 
the other hand, I wouldn't be willing to say that we do it in every 
single case, but I think I can be safe in saying we would do it in 
every single subcontract that we write in our branch office. That's 
a procedure set up and required by our home office, for us to sub- 
mit this information if it is at all possible." 


bal * * * 
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"Q. Did you get an answer to the letter of March 15th? 

“A. My file indicates that I did not. 

"Q. What happened next, if anything? 

"A, Well, on March 25th, according to my file, I wrote an- 
other letter. I believe that it is exactly word for word as I men- 
tioned the one of March 15th, previously. 

"Q. Did you get an answer to that? 

"A. My file indicates I did not receive an answer to either 
the letter of the 15th or the 25th. 

"Q. Who were these letters addressed to? 

"A. These letters were addressed to Norair Engineering 
Corporation, Washington, D. C. 

"Q. Would you read the text into the record? 

"A. Iam reading from the letter of March 25th. The cap- 
tion was: Brener Building Cleaning Company, Philadelphia. Gen- 
tlemen: The above-captioned subject has asked us to write a bond 
running to your company in the amount of $47,000 for a job at the 
Smithsonian Institution Museum of History and Technology for 
caulking and sealing work according to Section 56 of the specifica- 
tions, including addenda one through seven. Would you be kind 
enough to give me the names, addresses, and also the amounts of 
the second and third bidders on this job. Thanking you for your 
assistance, Iam very truly yours. 

"And the other letter was identical in text. 

"Q. Did you receive a letter in answer to the March 25th 
letter? 

"A. According to my file, no, sir, I did not. 

"Q. What if anything happened after that? 

"A. Well, to the best of my knowledge, Mr. Brener came 
into my office and asked me if it would be possible for me to hurry 
up the execution of this bond because he would like to have it as 
soon as possible. 
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"Q. What date was that? 

"A, Iam not sure of the date that Mr. Brener came into my 
office. I believe he came into my office on April Ist, 1960. In the 
course of our conversation Mr. Brener asked me if I would be will- 
ing to call Washington, D. C., and talk to Norair in an effort to se- 
cure the information as to the other bidders and as mentioned in 
my letter of March 15, 1960 and March 25, 1960. In fact, I did 
call the Norair Engineering Corporation in Washington, D. C., on 
or about" -- 

Your Honor, this shows April 11, 1960, but I think counsel will 
agree that is an error and it should be April 1. 

MR. HARTMAN: I would say that must be correct. 

THE COURT: Very well. Thank you. | 

MR, PANZER: I will read that again: 

"In fact, I did call the Norair Engineering Corporation in 
Washington, D. C., on or about April 1, 1960. 

"Q. Where was the call made from? 

"A, The call was made from my desk at the office, 320 
Walnut Street. 

"Q. Was anyone there with you in the office? 

"A, Well, of course the room is full of people. No one was 
at my desk. I feel that Mr. Brener was at my desk. As I previous- 
ly said, I couldn't say positively in my recollection that he was 
present at the time I made the call. 

"Q. Would you continue ? 

"A, So, I made a call to Norair Engineering Corporation and 
I talked to someone there, At this late date I do not have the slight- 
est idea what his name might be. I had a piece of scrap paper and 
I had indicated two other contracting companies and the prices that 
were given to me. I used these second and third bidders prices in 
my underwriting memorandum which was submitted subsequently to 


my home office. 
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"Q. Would you tell us how you got to this gentleman? Do you 
recall how he came to the phone? You say you don't remember his 
name? 

"A. Ido not remember his name. 

"Q. Do you recall if he purported to be familiar with the 
Brener situation? 

"A, Well, the person that I talked to on the phone was familiar 
enough to give me the second and third bidders." 

* * * x * 

"Q. Did the man ask you why you wanted this information? 

"A. I would say that he asked me why I wanted it. My answer 
to that would have been that I wanted it for my underwriting informa- 
tion in order to complete my file." 

* * * * * 

"Q. Did the man from Norair state that he was worried about 
the fact that you were asking these questions ? 

"A. Tothe best of my knowledge, my answer to that would be 


"Q. Did he ask if this indicated some question in your mind 
about Mr. Brener's ability to perform the job? 

“A. Well, as I recall the conversation, which is very, very 
vague to me, he did not imply anything to me and I did not imply 
anything to him. 

"Q. Did he give you the information you requested? 

"A. Yes, he did give me the information I requested and I 
have it in my records. 

"Q. What did you do with the information that you received 
from this gentleman? 

"A, The information that I secured from him was put into an 
underwriting memorandum which is a standard form for our com- 
pany. I have copies of it here. 

"Q. Did your company subsequently issue this bond to Mr. 
Brener ? 
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"A. On the date of April 4th, 1960, my home office wrote me 
as follows: Authorize with indemnity of wife. 
"Q. Will you translate that, please? 
"A. Now, to interpret that, it meant that I was authorized to 


issue this bond to the Brener Building Cleaning Company, provided 


I had the indemnity of Mr. Brener's wife. 
"Q. Did you obtain that indemnity? 

"A. We already had the blanket indemnity of Mr. Brener and 
his wife on a document on which we call a blanket indemnity. It is 
an agreement. After bringing this information to the attention of 
my home office on the telephone I issued the bond. I brought to the 
attention of my home office that we had blanket indemnity on Mr. 
Brener and his wife. 

"Q. What is the date of the issuance on the bond? 

"A. The bond was typed on April 5th, 1960. I feel in my own 
mind that it was also the date that this bond was given to Mr. Brener.” 

* * * * 

MR. HARTMAN: I just have one or two short passages. 

THE COURT: You may read any other part you wish. 

MR. HARTMAN: This begins at the bottom of page 31. This was 
under questioning by Mr. Spriggs, who was present at the deposition rep- 
resenting Norair Engineering Corporation: 

"Q. As I understand it, you feel that the original request was 
about the lst of April? 

"A. Well, I previously stated that I thought the first time Mr. 
Brener came in was March 15th. 

"Q. About the lst of March was when Mr. Brener came in 
and personally asked for you to write this bond? 

"A. I would say no. I am not willing to say that I sat on this 
thing for two weeks. The first letter that I have in my file is March 
15th; therefore, I am unwilling to make any other statement, except 
that I figure it was either the day before or on March 15th that he 


came to me." 


* 
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78 MR. PANZER: Under the same rule, Your Honor, I would like to 
read a portion of the cross-examination of Mr. Deemer. 

THE COURT: You may do so. That really becomes redirect be- 
cause the situation is the same as though the witness was on the witness 
stand. 

MR. PANZER: On page 22, near the top: 

"Q. Do you have the original bond in your file? 
"A. Ido not have the original bond in my file, but the home 
office has the original in their file. 
"Q. Did you sign the bond under power of attorney yourself? 
"A. Yes, sir, I did. 
"Q. ‘Do you have the power of attorney to sign yourself? 
"A. Yes, sir, I do.” 
sd * 
80 (IN OPEN COURT) 

THE COURT: May I make an inquiry, Mr. Panzer. Have you of- 
fered the contract in evidence? You offered the original letter, but what 
about the formal contract? Did you offer that in evidence? 

MR. PANZER: No, I haven't, Your Honor. I would be glad to do 
so. Both copies are in the possession of the defendant. 

THE COURT: But you haven't got a case unless you offer that 
contract in evidence. 

81 MR. PANZER: I offer in evidencé what purports to be two copies 
of a subcontract agreement -- 
* sd * * * 
82 MR. PANZER: Yes; and the pretrial order is stipulated that this 
is indeed the contract. 
* * * mw * 
83 MR. PANZER: Your Honor, first I would like to direct Your Honor's 
attention to Plaintiff's Exhibit No. 4. 

THE COURT: Yes, Plaintiff's Exhibit No. 4 was an acceptance of 

the offer, subject to furnishing a satisfactory performance and payment 


bond and signing a formal contract. I see. 
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MR. PANZER: Now, that is itself a contract, and it has two con- 
ditions, that Mr. Brener sign the formal contract, and it is conceded 
that he did. 

THE COURT: Yes. What do you say about that, Mr. Hartman? 

MR. HARTMAN: If they are being offered solely for the purpose of 
showing that Mr. Brener did execute the formal contract and did mail it 
back to Norair, I have no objection; but if they are being offered for the 
purpose of showing that Norair itself had executed them, then I do object, 
because they were retained in our possession. 

THE COURT: The question is whether the document is admissible. 
I think it is admissible and I am going to overrule the objection. 

You see, as I see it, Mr. Hartman, a contract came into existence 
as a result of the plaintiff making an offer to do the job for $47,000 and 

84 the defendant writing a letter back accepting the offer, subject to 

furnishing a satisfactory performance and payment bond and signing the 
formal contract which will be sent to you within the next few days. 

Now, then, the evidence so far introduced indicates that the defend- 


ant did prepare such a contract, sent it to the plaintiff, the plaintiff exe- 
cuted it and returned it to the defendant. 
I would be inclined to say that under those circumstances a con- 


tract came into existence, subject, however, to furnishing a satisfactory 
performance and payment bond, and that is really the issue in this case, 
whether a satisfactory performance and payment bond was properly and 
timely tendered. 

MR. HARTMAN: Yes, sir. 

THE COURT: Iam going to overrule the objection and admit this. 

THE DEPUTY CLERK: Plaintiff's Exhibits Nos. 9 and 10 received 
in evidence. 


(Original subcontract agreement marked 
Plaintiff's Exhibit No. 9 in evidence; 
Carbon copy of subcontract agreement 
marked Plaintiff's Exhibit No. 10 in 
evidence.) 


* * * * * 
84 MR. PANZER: I would like to call Your Honor's attention on page 
3 of the pretrial order, about the middle of the page, to a stipulation that 
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the Maryland Casualty Company is a reputable bonding company in the 
business of furnishing performance and payment bonds. 

Your Honor, that is our case on liability. 

x * x * * 
85 THE COURT: Now, Mr. Hartman, I believe you indicated you de- 
sired to make a motion, and the Court will hear you at this time. 

MR. HARTMAN: If it please the Court, the pretrial order does not 
make clear the position of the plaintiff as yet as to which document it re- 
lies upon as the subcontract upon which it has brought suit in this case. 

8€ About the middle of page 3 it states the plaintiff contends that he en- 
tered into a binding contract with defendant either by virtue of the letter 
agreement dated February 17, 1960, signed by both parties -- and that is 
the one-paragraph document which is Plaintiff's Exhibit 4 in this case -- 
or the formal contract dated the same day, signed by both parties -- and 
that is the last -- 

THE COURT: Well, the formal contract was never delivered in 
signed form, as I understand it, by the defendant to the plaintiff, but the 
letter of February 17 would seem to be a contract. 

MR. HARTMAN: Well, that is what I was seeking to determine, 
Your Honor. 

THE COURT: It seems to me that that would be the proper view. 

Do you take any different position, Mr. Panzer? 

MR. PANZER: No, I do not, Your Honor. 

THE COURT: Very well. 

MR. HARTMAN: It may be academic, but I do think the plaintiff 
has to select which document it says is the contract. 

THE COURT: A trial of a law suit is not a game of chess; it is a 
quest for justice. 

THE COURT: Now, Mr. Hartman, I believe you indicated you de- 


sired to make a motion, and the Court will hear you at this time. 
* * cd * * 
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87 MR. HARTMAN: Yes, sir. In any event, as Your Honor has indi- 
cated, and as our motion for directed verdict which we are now making 
at this time on behalf of the defendant, the whole matter revolves around 
the condition to there being a subcontract, and I think that is what it is. 


There never was a contract and would never have been a contract until 


and unless the bond was actually furnished. 
I believe it takes more as a matter of law than Mr. Brener has said, 
taking everything he says to be true, which we do with respect to these 


motions, more than merely a telephone call and a conversation with Mr. 
Maichak; not the man that he dealt with in the first place, Mr. Henry 
Norair. It takes something more than that for a person who has a con- 
dition to meet in order to achieve a contract. He must do something 
more than just make a telephone call and talk about it. . 

Now, the one case I found with regard to tender in'the District of 
Columbia, if it please the Court, is Kerr v. United States, 71 App. D. C. 
222, and the language with regard to tender in that case is as follows: 

"The word tender is usually held to mean that the thing of- 
fered must be actually produced and placed in such position that 
control over it is relinquished by the tenderor so that the tenderee 
may reach out and lay hands on it." 

THE COURT: I know, but a quotation from an opinion isn't very 
helpful unless you state what point was involved and what the factual 
situation was. 

MR. HARTMAN: That had to do with the mailing of a money order, 
that case of Kerr v. United States. I mean it was not on all fours a de- 
livery of a document; it was a payment of money ané it ad to be done in 
accordance with that language that I have just stated. 

THE COURT: There was no tender here. The only question is 
whether the tender was waived and whether the plaintiff was lulled into 
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security by Mr. Maichak’s statements to the plaintiff not to mail the bond, 
to deliver it to Mr. Norair personally and that Mr. Norair was very busy 


and let him wait. I have to assume for the purpose of the present motion 
that this is true. 

Now, the question then arises wasn't that a waiver of timely tender, 
or if not a waiver, wasn't that an estoppel, wasn't there an estoppel in 
view of the fact that the plaintiff relied on it and didn't tender the bond, 

Now, of course, it would have been safer if the plaintiff went ahead 
and mailed the bond by registered letter, return receipt requested, but of 

course he is not a lawyer. Iam sure that if he had consulted Mr. 
Panzer at that time that is what Mr. Panzer would have advised him to do, 
but many law suits arise because people aren't willing to pay a lawyer a 
comparatively small fee for legal advice and then they pay a much bigger 
fee for litigation that arises afterwards. 

MR. HARTMAN: There is a further question and that has to do with 
the amount of time. I think it is a question for the Court to determine. 

Even accepting what Mr. Brener has said, he did not start making 
those telephone calls until after he had received the bond, which was April 
5. There is not dispute, really, since the plaintiff himself has introduced 
the testimony of the deposition of the agent for the Maryland Casualty 
Company that the bond -- and this is the plaintiff's testimony -- the bond 
was issued on April 5. Mr. Brener said that it was not until he received 
the bond did he begin making these phone calls. So there is the question -- 
He promptly signed the contract and returned it the day after he received 
it, and that was on February 18th. The question arises did he wait too 
long between February 18th and the first time, according to Mr. Deemer, 
that he approached to even request a bond was March 14 or March 15. 

THE COURT: Well, there is no evidence here, there is no indica- 
tion that time was of the essence. 

The bond would have had to be furnished within a reasonable time. 
Now, what is reasonable depends on the circumstances. 
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There is another factor. According to Mr. Brener's testimony, on 
the final conversation over the telephone Mr. Maichak is claimed to have 
told Mr. Brener there is no use fooling, we have given the job to someone 
else; and yet in the interim they had been putting him off and telling him 
not to tender the bond. 

MR. HARTMAN: Certainly the last telephone conversation is con- 
sistent, if it took place at all, since on April 23rd is when the Culbertson 
contract -- when it was given to another contractor. And the telephone 
conversation taking place sometime in April probably was subsequent to 
April 23rd, but Mr. Brener can't pin down the date as to when the tele- 
phone call was made. 

But I think when Your Honor said it's good to see lawyers, I think 
that is perhaps one of the reasons that tender is to be made so clear. k's 
to avoid this -- 

THE COURT: The question is whether the circumstances excuse the 
tender, whether the representations made by Mr. Maichak excused or re- 
lieved the plaintiff from making a formal tender, and I am inclined to the 
view that that is a question for the jury. 

MR. HARTMAN: Well, then the next question that arises is that we 
still don't even in this case yet have as part of the case, and perhaps 
tender may have been excused and the time extended, but we still don't 
have the bond introduced in this case as part of the case. 

THE COURT: Well, we don't have to do that. The absence of the 
bond is accounted for. I can understand why Mr. Brener returned the 
bond to the Maryland Casualty Company. He would have had to pay a pre- 
mium on it, a $400 premium on it, and he wasn't going to throw the $400 
down the drain. That is what it amounts to. 

MR, HARTMAN: Iam not speaking, Your Honor, that it should be 
produced and force Mr. Brener to pay for it; Iam speaking part of the 
case is that he hada contract and it was subject to furnishing a bond. 
Now, the only question of this waiver and these telephone calls was to 
extend the time. 
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THE COURT: E would be a futile thing for him to have tendered 
the bond after he was told that we have given the job to somebody else. 
The law does not require a futile thing. 

Is there anything else you wish to add? 

MR, HARTMAN: No, sir, I said it should be introduced here. I 
didn't say tendered to Norair as a futile gesture, but as part of the evi- 
dence of this case I think it is a necessary part of the contract, which is 
the contract plus the bond. 

And there is another reason. It is a bond satisfactory to Norair, 
and until it is produced and shown here there is nothing to show that that 
bond was satisfactory to Norair, and that is within the discretion of Norair. 

THE COURT: Oh, not within the discretion. It had to be a reason- 
able judgment. 

MR. HARTMAN; That is correct, but without the bond being pre- 
sented as part of the evidence I do not see how that determination can be 
made and how the plaintiff can have proved that what he had was a satis- 


factory bond because he hasn't produced it as part of his case. 
THE COURT: Would you like to be heard briefly, Mr. Panzer? 
MR, PANZER: Just very briefly, Your Honor. 
Production of the document need not be made when tender is pre- 


vented and when its present disposition, that is, giving it back to the com- 
pany, is accounted for by the statement that Your Honor mentioned, 
All the cases on tender would be different frorn this type of case. 

THE COURT: The Court is of the opinion that there is a question 
of fact to be submitted to the jury; namely, whether a tender of the per- 
formance bond was excused or waived by the actions of the defendant, or 
the defendant's representative, in telling the plaintiff not to mail the bond 
at the time the plaintiff offered to do so, but to give it to Mr. Norair per- 
sonally at some later time because he was very busy at the particular 
time of this telephone conversation. 

According to the plaintiff's testimony, similar telephone conversa- 
tions were repeated several times and on each occasion Mr. Maichak put 
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off the plaintiff, and finally he informed him that the job had been given 
to someone else. 

The Court is af the opinion that there is a question to be submitted 
to the jury as to whether or not tender was waived and also whether the 
defendant is not estopped from relying on failure to make tender of the 
bond. 

In view of these circumstances, the defendant's motion for a direct- 
ed verdict is denied. 


* * 


February 25, 1965 
Washington, D. C. 
* * oe * * 

THE COURT: Mr. Panzer, you may proceed. 

MR. PANZER: Thank you, Your Honor. 

May I hand to the Court at this time @ stipulation of certain facts 
that we have been able to agree upon. 

THE COURT: Very well, let this be made part of the record. 

MR. PANZER: May Mr. Brener resume the stand? 

THE COURT: Yes. 

JOSEPH BRENER 
Plaintiff, recalled as a witness, having been previously duly sworn, was 
examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. PANZER: 
* * * * * 

Q. Now, Mr. Brener, did there come @ time when you calculated 
the costs of this job? A. Yes. 

Q. Would you tell us when and where that was? A. Well, that was 
at the time when I found out that I have to go -- that this job is called for 
bids on caulking; of course, it was called to build a building, but in my 
line it was caulking. So I went down first and find out the names of the 
bidders, and then after I got the names of the bidders I went in on this 
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particular job, I went in to Tompkins, the builder. He is 17th and K Street 
at that time. Right now he is -- | 

Q. That is all right. He was one of the bidders? A. . ‘Well, he was 
one of the bidders. And I looked over the specifications. Or course it 
took time to figure out, and I have the list how much time. Then you fig- 
ure how much time it will take. First, how many lineal feet of caulking 
is involved and how many lineal feet a man could do it, how many days it 
will take to do one man the job. | 

Q. Let me ask you to explain something to us. What do you mean 
by lineal feet? A. Well, lineal feet is what Iam interested in to fill up 
the joint. Now, between the two stones is a joint. Now, you measure how 
many -- well, I would say a straight line. Let's assume it's a straight 
line. So that we call a lineal feet. And if the stone is four feet, assume, 
let's say, the stone is four feet high and two and a half feet wide. So you 
figure four lineal feet on one side of the stone, four lineal feet on the other. 
Of course that goes to the other stone. And then you take across the lineal 
feet, 

In other words, if the building is 60 feet high, let's oe 60 feet 
high and 50 feet wide, so you multiply four walls times 50 is 200 lineal 
feet all the way around, and then you multiply on the height of the building 
60 feet. It's 2,400 lineal feet. 

Then you figure out how much lineal feet is stone in order to find 
out how many lineal feet is there. And then once you have the lineal feet, 
then you have how long it will take you -- 

Q. Let me see if we have that straight. If I understand what you 
have said, you had to go through the plans and specifications to find every 
place that you had to caulk? A, Right. | 

Q. And if you put them all together in a straight line that would be 
how many lineal feet you would have to caulk? A. Well, actually I figured 
this joint -- the only way you could figure out this joint is a (See inch 
by a half. 

Q. What does that mean? A. Well, it's a quarter inch wide, the 
joint between stone and stone, and a half inch thick. 
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Q. B's a quarter inch between the stone and a half inch deep? 

A. Deep. I figure it would take joints like that, 120,000 lineal feet to do 
the entire -- would be 120,000 lineal feet of the building. 

Q. This job you figured called for 120,000 lineal feet of caulking ? 
A. Right. 

Q. And how did you arrive at that figure? A. Well, as I told you 
before, I measured and I found out how many stones, how many joints 
and so forth, and then I came to a figure of 120,000 lineal feet. 

Q. And is this the way, in your experience, all your bids and all 
your contracts you have always done? A. That is the only way, to find 

out how much labor you need to do the job, because we have a what 
you call -- well, from experience we know that the man does 400 lineal 
feet a day. 

Q. But my question is, you went through the plans and specifica- 
tions of this job? A. Yes, sir. 

Q. Inthe Tompkins office? A. Yes, sir. 

Q. You measured them out? A. Yes, sir. 

Q. And that is how you arrived at your figure? A. Right. 

Q. How long did that take you? A, About a couple days. 

Q. And then what did you do? Did you ever submit -- A, Once 
I had the lineal footage, then I had to find out how much caulking I need. 
See, a lineal foot of this size -- 

Q. What do you mean by this size? A. Well, a quarter by a half, 
a quarter inch wide and a half inch deep, it takes 154 lineal feet per gal- 
lon. In other words, if you caulk 154 lineal feet, then you use a gallon of 
material. 

THE COURT: A gallon of material for how many feet? 

THE WITNESS: For 154 lineal feet. 


* * x * * 


(Plaintiff’s Exhibit No. 11 for identifi- 
cation was received in evidence.) 
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BY MR. PANZER: : 
Q. Now, this document is put out by Pecora, Inc. That is the one 
that makes this caulking compound you are talking about? A. Yes, sir. 
117 Q. And Isee a chart here that shows the thickness or depth of the 
joint and the width of the joint. A. Right. 
Q. And it says, "Lineal feet filled with one gallon,” and it shows 
where the joint is a quarter inch wide and a half inch thick you can get 
154 lineal feet out of one gallon. A. Yes. 
Q. And that is what you just said? A. Right. 
* Me * * * 
Q. Did you put your estimate in writing in any form, Mr. Brener? 
A. Yes. 
* * * * * 
Q. Mr. Brener, how many gallons of caulking compound did you 
figure you would need on this job? A. 800 gallons. : 
Q. And what was the price per gallon? A. $16 per gallon at that 
time. 
Q. $16 a gallon. And the total amount of that? A. Well, it would 
be over $12,000. | 
THE COURT: How much? 
THE WITNESS: $12,800. 
BY MR, PANZER: 

Q. Did you figure the amount of primer you would have to use on 
this job? A, Yes, 25 gallons. 

Q. How did you figure that out? A. 25 gallons at $15. ‘a gallon, 

Q. How did you get 25 gallons? A. Well, the primer you use very 
little, so it takes 4,800 lineal feet of that kind to prime it for one gallon. 
Now, being it's 120,000 lineal feet, so it takes 25 gallons to do it. 

Q. And you said 25 gallons at $15 a gallon? <A. At $15, would come 
out to $375, 

Q. Did you figure your labor costs? A. Yes. 

Q. Tell us how you figured your labor costs. A. Well, I figured a 
man could do 400 lineal feet a day. That is the commercial -- well, asa 
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rule in our business that a man must do 400 lineal feet a day. So I got 
400 divided into 120,000. Bt comes out to 300 days, which multiply eight 
hours would come out to 2,400, and then I add 600 and something. i 
should come out 3,014, if Iam not mistaken, should come out to 3,014. 
The reason why you add -- 
THE COURT: You say if you are not mistaken. 
I think you better get it accurately, Mr. Panzer. 
BY MR. PANZER: 
Q. Did you record that figure, Mr. Brener? A. Yes. 
Q. On one of these pieces of paper ? 
THE COURT: You may not do that. You may show him a paper and 
ask him if it refreshes his recollection. That is the proper procedure. 
BY MR. PANZER: 
Q. Ishow you what has been marked as Plaintiff's Exhibit No. 15 
for identification and ask if that refreshes your recollection? A. Yes. 
* * * * * 
THE WITNESS: Well, over here I have 1514 hours for two men. 
The reason why I figured two men, you multiply $8.60 for an hour, which 
means 3,028 hours at $4.30 or 1514 at $8.60. 
The reason why I did that, it's easier to figure, so there is no mis- 
takes made. 
So you got 1514 hours at $8.60 an hour. 
BY MR. PANZER: 
Q. What does the $8.60 represent? A. Well, each man gets $4.30 
an hour. 
THE COURT: What is your estimate of the labor costs ? 
THE WITNESS: The labor cost is $13,110.40 for the mechanics. 
And then we have 1514 hours for one laborer because one laborer goes 
for two men, at $2.50 an hour, amounts to $3,788. 
So add $13,110.40 and $3,788. So altogether, according to this list, 
I have $16,898.40. 
And then I have in the bottom, it says "Cl. up.” That means clean- 


ing up. Like when you finish a job you take away your equipment, you 
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clean up the dirt, whatever it is, and some other incidentals. I estimate 
$800. 

So altogether comes out for labor $17,698.40. 

THE COURT: Let's have that figure again. 

THE WITNESS: $17,698.40. 

BY MR, PANZER: 

Q. Does that include all of the foreman’s cost? A. Well, no. You 
See, the foreman is included in this 1514 hours because he is going to 
work; but the foreman has different expenses because the foreman gets 
$40 a week room and board, he gets $4.30 an hour for traveling from 
Philadelphia because he is a Philadelphia man, the first time when he 
comes into Washington he gets $4.30 -- 

THE COURT: Just a moment. Does the $17,000 figure include the 
foreman or is that something in addition? , 

THE WITNESS: Without the foreman with some expenses to the 
foreman. The foreman's wages is -- 

THE COURT: Just a moment. You have answered the question, 
Mr. Brener. 

That includes the foreman, he says. 

MR, PANZER: It includes his basic wages. 

THE WITNESS: Yes. 

BY MR, PANZER: 

Q. Does the foreman, in addition to these basic wages of $4.30 an 
hour, get anything extra? A. Yes, sir. 

Q. Tell us what it is. 

THE COURT: All that we want to know is whether the $17,698.40 


includes the foreman, and he answered yes, as I understand it. 
THE WITNESS: Plus other expenses, which I could explain. 


THE COURT: Would you stop until there is a question addressed 
to you, please, Mr. Brener. : 

MR, PANZER: I understood him to testify it included the foreman’s 
basic wages of $4.30 an hour, but that in addition there are other costs -- 


$2 


THE COURT: Then will you please, without wasting any more time, 

get his estimate af the total labor cost, without qualification. 
BY MR. PANZER: 

Q. Will you give us any other labor costs there are, Mr. Brener ? 
A. $17,698.40 and $1,210. 

Q. What is the $1,210? A. The $1,210 is due to,you pay the fore- 
man $40 a week for room and board, you pay 25 cents an hour more, you 
pay $4 coming -- 

THE COURT: We don't want all those details. Get the total and get 
it in the next question or I will just cut this testimony off; what the total 
labor cost is, and let him just give the figure without any qualification. 

THE WITNESS: Eighteen -- 

THE COURT: Just 2 moment. Wait until a question is asked you. 

BY MR. PANZER: 

Q. The total cost of these extras you have been testifying to, you 
said, was $1,210. 

THE COURT: Just ask him the question what is the total labor cost, 
and he will be bound by that. 

BY MR. PANZER: 

Q. What is your total labor cost, including everything the foreman 
gets? A. $12,908. 

THE COURT: How much? 

THE WITNESS: $12,908. 

THE COURT: Will you give me the figure? I can't understand him. 

Q. (By Mr. Panzer) Mr. Brener -- 

THE COURT: Mr. Panzer, you give me the figure that he testifiedto. 

MR. PANZER: The total figure is $18,908.40. 

THE WITNESS: That is right. 

THE COURT: I suppose we can drop the 40 cents. 

MR. PANZER: I think so. 

THE COURT: Very well, now we have it. 


* * * * 
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BY MR, PANZER: 

Q. What other costs did you have on this job? 

* * * * * 

A. Well, next is insurances. I have social security, cost three 
cents on a dollar; unemployment, three cents on a dollar; compensation 
$2.22 for $100; and public liability, 0.32 cents per dollar; and property 
damage, 0.20 cents per dollar. Altogether, $8.74 per $100. 

Then I had overhead expenses -- 

THE COURT: What is the total insurance? Iam not going to do 
the arithmetic -- 

THE WITNESS: Altogether the total insurance -- 

THE COURT: Just a moment. I am addressing counsel. 

Iam not going to do all the arithmetic here, you have got to do it 
and get the grand total. Now what is the total insurance? 

MR, PANZER: The total insurance is $8.74 $100 or -- 

THE COURT: Iam not interested in that. What is the total amount 
for the insurance? Get it from him. 

BY MR, PANZER: 

Q. Can you figure the total amount of insurance, just insurance? 
A. Just insurance, it will be $1,720. 

Q. Did you have any other costs? A. Well, Iadd to'this amount 
10 per cent overhead. 

Q. 10 per cent of what? A, Overhead expenses. 

Q. 10 per cent of what? A, Of the amount of payroll that we paid. 

Q. 10 per cent of the payroll? A. Of $17,700 payroll. So we add 
10 per cent of the amount of the payroll. 

Q. You are saying that is $1,770? A. Yes. 


* * * * * 


Q. Did you have any other costs? How about the cost of the bond? 


A. The bond is one per cent. 

Q. One per cent of what? A. Well, it's one per cent of $47,000, 
would be $470, but I see -- 

Q. All right, $470. 
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THE COURT: Just a moment. Lat me have the grand total. 

I should have thought that all those figures would have been pre- 
pared so we could go right through this. 

MR. PANZER: They were, but in a different form, Your Honor. 
(Pause.) 

I get a grand total of $386,043.40. 

THE COURT: In other words, the plaintiff's estimate of what it 
would have cost him to do the job is $36,043.40. 

a x x x * 

131 MR. HARTMAN: First, Your Honor, I want to move to strike the 
testimony of Mr. Brener as respects evidence of any damages in this 
case. I don’t think a proper foundation was laid that these relate -- 

THE COURT: That is a question of substantive law. The testi- 
mony is admissible. Iam going to deny the motion. 
MR. HARTMAN: May I get my entire point down, Your Honor? 

132 THE COURT: No; Iam going to deny the motion. You may pro- 
ceed with your cross-examination. 

You have to realize that a case can be proved only one step ata 
time. Now, it is just like you build a house by laying one brick at a time. 
But if you get to a point where you stop and the roof isn’t on it, you haven't 
got the building. So if Mr. Panzer doesn't prove every step eventually, 
why, then you can make an appropriate motion. But the testimony is ad- 
missible. Just like when you weld a chain, you weld one link at a time 
and you can't object to one link going in because the others aren't in yet. 

CROSS- EXAMINATION 
BY MR. HARTMAN: 
* * * * * 

133 Q. And would you describe what process you went through to come 
up with 120,000 lineal feet? Physically what did you do to the plans? 
A. First of all, you get -- 

134 Q. No; what did you do? A. What did Ido? I opened -- I got the 
exterior of the building, where it says by the stone how wide it is, how 
deep the joint should be, on my line, and how high the building, certain 
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different places how high it is, how narrow, and to my best knowledge I 
figured out that it was 120,000 lineal feet. 

Q. Did you useascale,aruler? A. Ihadaruler. 

Q. And you measured on each page of the drawing how many lineal 
feet? A, I measured it to my best knowledge. As I remember, I meas- 
ured every stone, I followed the specification where it said we have to 
caulk, and then I followed the plans, and to my best knowledge it was 
120,000 lineal feet, a quarter by a half. 

Q. Now, as you did that with each page of -- strike that. How many 


pages of drawings were involved, Mr. Brener, approximately, if you can 
remember? A, It's impossible to remember. It's enough drive you 


crazy. I worked there for two days. 

Q. I was quite a few pages that you had to look at, was it not? 

A. Yes, that is right. 

Q. And you made the calculations per page, did you ie A. Yes. 

Q. And as you made the calculations you wrote them down? 
A. Yes; I had a lot of papers and I wrote it down each and every height, 
and I wrote it down till I come -- them figures are just when it's finished, 

Q. On what kind of a piece of paper did you write down these calcu- 
lations as you measured them off? A. I had papers all over my desk un- 
til I found out what I got. 

Q. What kind of a paper was it? A. Paper like this, paper like 
this. 

Q. Like the one you have -- A. Like this paper. 

Q. Just a stenographer's notebook? Notebook paper? A. Yes. 

Q. And on that paper you say on these days, these two cays, you 
wrote down each measurement you took? A. Yes. 

Q. From the plans? A. Right. 

Q. Where is that paper? A. [haven't got it. Igot rid of it. All 
T have -- to bid a job the less you have papers the better off you are, just 
have the amount of each and every figure. 

Q. But speaking of the paper that you do not have aaa when 
you added all of those numbers up which were the bits and pieces of the 
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lineal feet from each page of the drawings, when you got your total that 
was 120,000 lineal feet? A. Yes, sir. 

Q. Exactly? A. Well, I wouldn't say exactly. You could see all 
my numbers is maybe a few lineal feet more or less, but I can't say ex- 
actly. 

Q. What was the number, do you know? A. I don't know. I's five 
years -- 59 to 65, six years. You ask me questions that it's impossible 
to remember. 

Q. Well, from that paper which you don’t have, Mr. Brener, did you 
then transpose that figure to these? A. That's right, in my office. 

Q. To one of the papers that you have? A. Yes, in my office in 
Philadelphia. 

Q. Let me finish the question. You transposed the figure from the 
paper that you do not have to a paper that you now have in front of you, is 
that correct? A. I-- 

THE COURT: Will you read the question, Mr. Nevitt, and will you 
please listen to the question very carefully? 

(The last question was read by the Reporter.) 

THE WITNESS: Yes. 

BY MR. HARTMAN: 

Q. Where is the figure on one of the four papers that you have in 
front of you? A. Right here. 

Q. I want you to find the place so that you can point it out to me 
and to the Court and to the jury on the papers that you have in front of 
you. A. About the lineal feet? 

Q. Yes, sir. A. Okay. Ihave infront of me a paper, 60,000 lineal 
feet at 75 gallons per foot. I testified 120,000 lineal feet, but, you see, in 
order to make the smaller figures -- 

THE COURT: You have answered the question. Wait until another 
question is asked. 

MR. HARTMAN: May I see the paper ? 

THE COURT: Yes, surely. 
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BY MR, HARTMAN: 
Q. What you identified in response to my question, Mr. Brener, was 
Plaintiff's Exhibit 14, if you look on the reverse of that paper, is that cor- 
rect? <A. Yes. | 
Q. And the figure that you have pointed to on that paper is 60,000 
lineal feet, is it not? A. Yes, at 75 lineal feet per gallon. 
Q. The figure that you wrote down was 60,000 lineal feet, was it 
not? A. I wrote it down -- could I explain how I wrote it down? 
THE COURT: I think you have to answer questions. | 
THE WITNESS: Yes, I put down 60,000 lineal feet. _ 
BY MR. HARTMAN: 
Q. And that is the figure that you say you transposed from the paper 
you don't have that had on it approximately 120,000 lineal feet? A. Yes. 
* * * * ok 
Q. Mr. Brener, do you recall giving your deposition in this case on 
May 29, 1962? A. Yes. 
Q. And Mr. Panzer was there, and Mr. Spriggs did the questioning 
of you on behalf of Norair? A. Yes. 
Q. And you recall you were under oath during that deposition? 
A. Yes. 


Q. Iam going to read to you questions and answers from page 25 
of that deposition, Mr. Brener. 
THE COURT: I suggest that the proper form of such questions is: 
were you asked the following question and did you give the following answer. 
BY MR, HARTMAN: 


Q. Were you at that time asked the following questions and did you 
give the following answers: 
"Q. And I have not converted that to the number of lineal feet, 
but how many lineal feet would it be? 
"A. That would be -- 60,000 lineal feet.” 
Do you recall that? <A. Yes. 
Q. Do you recall the next question and answer as follows: 
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"Q. 60,000 lineal feet ? 
"A. Yes.” 

A. Yes. 

Q. And the next question and answer: 

"Q. And that is the amount you figured you had to caulk? 
"A. Ifigured, yes. 

A. Yes. 

Q. Which is correct, what you said then or what you are saying now, 
Mr. Brener? A. Then is correct and now is correct. I will explain -- 

Q. How many lineal feet did you figure you had to caulk? A. I 
have an explanation. Could I explain? 

THE COURT: You may explain, yes. 

THE WITNESS: You see, I said 60,000 lineal feet at 75 lineal feet 
per gallon. Now, if you look on the chart you will see that a half inch by 
a half is 75 lineal feet. But I did the same thing with the lineal footage as 
I did with the time of how much labor it will take. You see, I had 1514 
hours at $8.60 an hour. What I did, I divided the 3,028 in half and I multi- 
ply double. 

In order to have smaller figures, to figure everything in small fig- 
ures, I divided 120,000 to 60,000 and I divided 144 to two, would come out 
to 77, but I only charged 15 because you lose a couple lineal feet to a gallon. 

Therefore, this is correct and the other is correct. 

THE COURT: I isn’t very clear to me. 

Do you mind my asking a question? 

In your deposition you said 60,000 feet. Now in your testimony here 
you said 120,000 lineal feet. How can they be both correct? 

THE WITNESS: In the deposition, Your Honor, I said 60,000 at 75 
lineal feet per gallon, if my counsel will look into it. It's 60,000 at 75 
lineal feet. Just as much as I got 1514 hours at $8.60. 

See, I cut down the numbers smaller numbers to figure. The figures 
are the same thing. If you take 120,000 and divide it on 150, amount to 800 
gallons, and if you divide 60,000 divide into 75, come out 800 gallons. 
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Tam used that way because that is how they teach me in school on 
the other side and that is how Ido my business. As long as it comes out 
the same. 

THE COURT: You may proceed. 

BY MR, HARTMAN: 

Q. Mr. Brener, in this deposition, some 59 pages of questioning of 
you as to how you calculated your claim that you were making, did you 
ever mention the figure of 120,000 lineal feet? A. I was never asked, 

On the 1514 hours Mr. Spriggs asked me how you say 3000 and you 
show 1514, so I explain it. 

Over here I told him 60,000 lineal feet at 75 lineal feet per gallon, 
and he didn't go any further and I didn't ask, I only was told to answer 
yes or no. , 


* * * * 


Q. And the next question and answer was as follows: 
"Q. And according to your estimate, some 60,000 lineal feet 


of caulking ? 
"A, Right, sir." 
You gave that answer to that question? A. Yes, I gave that answer. 
Q. Mr. Brener, doesn't it take a stonemason longer to caulk, even 
though he uses the same amount of material, doesn't it take a stonemason 
or a group of stonemasons longer to caulk 120,000 lineal feet than 60,000 
lineal feet? A. It would take longer, but I showed that a man does 400 feet, 
lineal feet a day, a quarter by a half. | 
Now, over here I say 60,000 and in my deposition I said the same 
thing, at 75 lineal feet. , 
x *x * * * 
Q. And your answer, then, it does take longer for a group of stone- 
masons to caulk using the same amount of material, to caulk 120,000 lineal 
feet than sixty? A. Yes. | 


* * 


146 


151 
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Q. Iam talking now in terms of the same amount of material. 
Let's say 800 gallons of material. If that is to cover 60,000 lineal feet, 
the labor would be one thing? A. Right. 

Q. If that same 800 gallons is to cover 120,000 lineal feet, the \. 
same material, the labor would be double? A. Yes. 

Q. When you calculated your labor cost, I believe you said you 
used $4.30 per hour? A. Right. 

x x * x 

THE COURT: This job was to be done in 1960. 

Gentlemen, you have stipulated that in the months of February, 
March, April and May and June of 1960 the union scale of wages for work 
on this job was as follows: for the men who do the actual caulking work, 
$4.30 per hour. 

Now, you have stipulated that, both of you have. 

* ee * a 
BY MR. HARTMAN: 

Q. Did you take anything into account that the labor cost might rise 
during that period of time? A. No. 

Q. Did they, in fact, rise? 

e * 

THE WITNESS: Yes. 

BY MR. HARTMAN: 

Q. How much? A. To $4.42-1/2. 

Q. Was there more than one rise? A. Well, yes. It was $4.42. 
if lam not mistaken, it was $4.60 an hour. 

Q. That is for stonemasons. Did the cost of the laborers also go 


up commensurate? A. $2.65. 
* * * * *x 


Q. In your calculations you estimated a total of, at one time, at one 
particular time you might need as many as three sets of scaffolding, is 
that right? A. Yes. 

Q. What is the cost of one set of scaffolding? A. That scaffold 
is my own scaffold. It is no depreciation on it any more because I paid 
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for it. It's all my own and I don't charge anything to the job. 

Q. What is the cost of one set of scaffolding? A. Well, the cost 
of a scaffold is $3,500. 

Q. And you would have needed at one time on the job or another 
three at the same time? A. Yes. 

* * * * * 

Q. The calculation, Mr. Brener, of the Pecora data sheet, which 
is Plaintiff's Exhibit No. 11, doesn't that contemplate filling the joint all 
the way upto the top? A. Yes. 

Q. So that whatever you scrape off wasn't supposed to be there in 
the first place, was it? A. I had to be level, but on this job it was called 
for a -- 

ae *x A * * 

Q. So what you are saving, as you put it, is caulking that wasn't 
supposed to go into the joint anyway, isn't that right? A. That is right. 

Q. How much is the tape? A. Tape at that time was 49 cents a 
roll. Now is cheaper. 

Q. How longisaroll? <A. Aroll is 180 lineal feet. 

Q. And the tape goes on -- for one lineal foot of caulking you need 
two lineal feet of tape? A. Right. 

Q. Because it goes on both sides of the joint, is that right? 

A. Right. 


* * * * / % 


Q. Were you going to be on this job at all while it was in progress ? 
A. Once in a while I come up because as a rule I run three or four jobs, 


so once in a while I come up and check on the foreman. 

Q. Once inawhile? A. Yes. 

Q. If the job took a total of a year how often would you supervise 
it? A. Iwould be about four or five times in Washington, 

Q. Four or five visits, just daily? A. That is all. 

Q. And only stay one day? A. I wouldn't stay even a day. I have 
more business in Washington with the General Services Administration. 
I go ahead and I maybe spend an hour on the job and see how it's going. 


* * * x * 
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REDIRECT EXAMINATION 
BY MR. PANZER: 
= = * e * 

Q. When you responded in the deposition and here today that you 
were using 2 figure of 60,000 lineal feet, how many feet per gallon of 
caulking were you estimating? A. Iwas estimating 75 lineal feet to a 
gallon. 

Q. But, in fact, for this job which you said was a quarter by 2 half, 
in fact how many feet do you get out ofa gallon? A. 154. 

Q. And that is shown on Plaintiff's Exhibit No. 11, this data sheet, 
is it not? A. Yes. 

Q. So instead of using 154, which is the true fact, you used 75? 

A. Lused 75 in order to cut down the amount of lineal footage, I should 
163 have smaller numbers to work, 


x * * * * 


Q. This was just a method of calculating, is that correct? A. Right. 
* * * * * 
Q. With reference to whether the costs on this job changed after 
you made your estimate, did the cost of the caulking compound change ? 
A. Yes. 
164 Q. What is it now? A. Now I buy from Pecora $12.89 a gallon in- 
stead of $16 a gallon. 
* * + ak * 
166 THOMAS i. MAICHAK 
called as 2 witness by the Defendant, having been duly sworn, was exam- 
ined and testified as follows: 
DIRECT EXAMINATION 
BY MR, HARTMAN: 


Q. Would you state your name and address, please? A. Thomas 
Henry Maichak. 

Q. Your address? A. 5021 Acacia Avenue, Bethesda, Maryland. 

Q. By whom are you employed? A. Norair Engineering Corp. 
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Q. That is the defendant in this case? A. Yes. 

Q. In what capacity are youso employed? A. Iam vice-presi- 
dent of Norair. 

Q. And how long have you been the vice-president? A. Since 
April of 19 -- excuse me, since November of 1959, 

Q. What was your capacity with regard to the Smithsonian contract, 
about which there has been a great deal of testimony in this case already ? 

A. Iwas the project manager who was in charge of the construction. 

x & * * ; x 

Q. Subsequent to Plaintiff's Exhibit, or the date of Plaintiff's Ex- 
hibit 4, February 17, 1960, did you meet with Mr. Brener at a subcontrac- 
tors’ general meeting on February 25, 1960? A. Yes. 

Q. For what purpose? A. He had a tentative contract on this proj- 
ect and we have all of our tentative subcontractors and firm contractors 
meet as early as possible for the purpose of coordination, submittal of 
samples, certificates, so that work may start when it is scheduled. Many 
approvals have to take place prior to the start of any work. 

Q. What was there with regard to the caulking subcontract work 
that required some early coordination? A. We are required under the 
contract to erect as soon as possible a large sample wall, approximately 
20 feet by 20 feet, consisting of the marble to be used on the exterior 
phase of the building. This sample was to be erected complete with the 
caulking to be used; different colors of caulking for selection, but the 

material had to all be approved prior to the erection of the sample 
wall and the marble had to be selected from the sample wall to be used 
on the building. 

Q. When you say different kinds of caulking, what do you mean, in 
this sample wall? A. The specifications required that a range of color 
be submitted under the caulking specification section for selection by the 
architect, the owners and General Services Administration, that would be 
of the proper color that would be harmonious with the stone. 

Q. And when was that to take place? A. As soon as arrangements 
could be made, approvals received of the materials. 
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Q. And would that involve the participation of the caulking subcon- 
tractor? A. Yes. 

* x x * * 

Q. What knowledge, if any, prior to June 3, 1960 did you have that 
Mr. Brener hada bond? A. I had no actual knowledge of any type prior 
to that time that he hada bond. We knew that he was obtaining one or at- 
tempting to obtain one, but we had no knowledge of him obtaining a bond. 

x * * * * 

Q. Did Mr. Brener telephone you any time between April 5th and 

the end of April 1960, stating that he had obtained a bond? A. No. 
* * * * * 

Q. Well, when any subcontractor who is to furnish a bond notifies 
the Norair Corp. that he has obtained a bond is there a routine within the 
Norair Corp. as to what then takes place? A. Ordinarily subcontractors 
don't notify us, they send in a bond. If one does call in and says he has a 
bond he is instructed to mail it in. 

* * * x a 

Q. Mr. Maichak, under the prime contract was the caulking to be 
done all at one time or in stages? A. I had to be done in stages be- 
cause of the length of time that the marble was to be erected and the size 
of the job and, further, to protect the building. 

Q. Over what period of time was the entire job under the contract? 
A. The original contract was over three years. 

THE COURT: When was the caulking subcontractor to start his 
work? 

THE WITNESS: He was to start his work after a portion of the 
stone had been erected in the building, and this would have been about a 
year and a half to two years after the original starting date of the con- 
tract, depending on weather and factors of this nature. 

BY MR. HARTMAN: 

Q. Could the caulking subcontractor wait until all of the marble 

was up before he did any caulking? A. No. 
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Q. Why not? A. The upper portions of the building where the 
marble was erected first had to be made weather tight to prevent water 
from coming into the building while finish trades were working on the 
interior; otherwise, the work could not proceed on the ae of the 
building. 

THE COURT: But it would have been one and a half to two years 
after the construction work started before the caulking subcontractor 
would have had to start his subcontract ? 

THE WITNESS: Before he could start any part of his work. 

BY MR. HARTMAN: 

Q. And then over what period of time would the catanie subcon- 
tractor's work have stretched? A. E would have stretched until all of 
the marble would be completed on the exterior of the building, on the 
paving work, on the site, all through the project. This would be towards 
the very end of the job. He would be caulking curbing and oe and ma- 
terials of this nature, which are done last. 

Q. And over what period of time, from the time he was to do his 
first caulking work under the contract, to when he would be doing his last 
caulking work, would be approximately how long? A. From a year and 
three months to a year and a half. ; 

Q. Would he be on the job constantly during that time? A. No; 
he couldn't be on the job during winter weather because he was not per- 
mitted to caulk when the temperatures were low. 

Q. Would that require the erection and removal of his pscatoldng 
at various times? <A. Yes. 

Q. Are you an estimator, Mr. Maichak? A. Yes. 


* x & * * 
Q. In estimating the cost to do a particular job, construction job, 
is it necessary to include a factor for the use of the contractor’ S Owned 


equipment? A. Yes. 

Q. Why? A. Because if the equipment is rented e cost has to 
be computed in the cost of the job; if the equipment is owned the equip- 
ment depreciates and wears out and there has to be a source of income 
to replace this equipment. 
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Q. Now, are you familiar with how in the construction industry 
overhead is calculated? A. Yes. 

Q. To what is it applied generally? A. Overhead is applied to 
all costs, including labor, material, equipment, insurance, all of these 

factors. Then we apply overhead. 

Q. With regard to the caulking guns which were described by Mr. 
Brener, are you familiar with those? A. Yes. 

Q. Approximately how long do they last? A. It depends on the 
use of the gun. E it's used continuously they wear out the same as any 
other small tool. Some may last six months, some may last longer, de- 
pending on the individual using them. 

Q. How about the attachments that go into the nozzles and so forth? 
A. This again depends on the use. If it's used hard, the nozzles are 
pressed against the stone, they wear out and become irregular and they 
have to discard them and buy new nozzles. 

e * * * * 

Q. Did Norair receive 2 communication from the Maryland Casual- 

ty Company dated March 15, 1960? A. Yes. 
= a * * oe 

MR. HARTMAN: May I have marked for identification a letter 

dated March 25, 1960 from Maryland Casualty Company to Norair 
Engineering Corp. 

& & 
BY MR, HARTMAN: 

Q. Did you make any response to Maryland Casualty Company ? 
A. No. 

Q. Why not? A. The questions asked, the information requested 
was considered confidential by our firm and we are not permitted to dis- 
close the information that was requested, for very specific reasons. 

Q. What were those reasons? A. These inquiries were made 
concerning a contract that had not been fully written to the point that it 
had been fulfilled and the information concerned other bids, and had 
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even the contract been completed we would have not given out this infor- 


mation because we are not permitted to give out information concerning 
other subcontractors’ prices because then they will not give us any price 
necessary in the future. This is confidential information that is kept with- 
in our own files and we do not disclose it to anyone. 

THE COURT: You knew from these letters, did you not, Mr. Maichak, 
to which for reasons you considered sufficient you didn't respond, but you 
did know that Mr. Brener had applied to Maryland Casualty Company for 
a bond? 

THE WITNESS: Yes, Your Honor. 

THE COURT: You did know that? 

THE WITNESS: Yes, he was attempting to obtain a bond. 

THE COURT: And you knew that as early as March 15th or 16th? 

THE WITNESS: He was in the process of obtaining a bond. 

THE COURT: Well, did you get in touch with him and tell him that 
you weren't able to furnish this information or did you give any, kind of 
response to the Maryland Casualty Company? 

THE WITNESS: I remember receiving a call between March 15th 
and March 25th sometime from the Maryland Casualty Company, asking 
us if we were going to answer the letter of the 15th, and I advised who- 
ever called me, I don't know the name of the person, that we couldn't give 
out this sort of information because it was confidential. | 

* * * * 
BY MR, HARTMAN: 

Q. Plaintiff's Exhibit No. 4, Mr. Maichak, which I will hand to you 
so you will know which one I am talking about again, refers to (er 
a satisfactory performance and payment bond. 

Is there an established routine in the Norair oreanteetion’ when a 
subcontractor furnishes a bond, to determine whether it is Sette) 
or not? <A. Yes. 

Q. What is done with the bond when it first comes to Norair Engi- 
neering Corp.? A. Generally the bond is mailed back with the signed 
contract. At that particular time it goes to our assistant office manager, 


48 


who has charge of the bonds. He takes and sends this bond to 
Aetna, our own bonding company, who reviews the bond completely for 
wording, context and so forth, to see if it complies with the contract re- 
quirements; and if it complies with our needs on this particular job, 
then if there are corrections or changes to be made, those are made in 
the form of a letter. This letter is sent pack to our office and it is for- 
warded by our office to the bonding company that had issued the bond for 
correction. 

¥f there are no corrections, then the pond is accepted and the con- 
tract which is being held for this particular subcontractor is mailed out 
with Mr. Norair’s signature. And if it is not complete, corrections are 
made and adjusted until the bond is proper, and then at that particular 
time the contract is mailed out. 


Bd * * * 


CROSS-EXAMINATION 
BY MR. PANZER: 
Q. Mr. Maichak, I believe you testified in answer to His Honor's 


question that you never wrote Mr. Brener or telephoned him about the 
bond, is that correct? A. Yes. 

Q. von didn't ask him if he bad a bond or was trying to get @ Pond? 
A. we knew when the letter came in from Mary -- 

Q. Just answer the question, Mr. Maichak. A. No. 

Q. You didn't write him 2 letter saying that if you don't bring the 
pond in within such and such a time we will have to give the job to some- 
body else? A. That is not my function. 

Q. Answer the question, please. A. No. 

THE COURT: Well, did your company every notify Mr. Brener that 
unless the bond was forthcoming by some specified date, that they would 
let the job to somebody else? 

THE WITNESS: No. 

THE COURT: Did they ever notify him that his contract was can- 
celled? 

THE WITNESS: No. 


BY MR, PANZER: 

Q. What were you about to say, Mr. Maichak? A. I was about to 
say that when this letter came back in May from the attorney, at that par- 
ticular time Mr. Norair wrote a letter and said that the contract had been 
given to someone else because of his failure to furnish a bond. 

Q. Mr. Maichak, do you recall telling me on page 50 of your deposi- 
tion, which was taken on August 17, 1961, the following. This is my ques- 
tion: 

“Hf a subcontractor to whom you wish to give the work appears 
to be late in furnishing a bond, do you generally pursue the matter 
and attempt to hurry him up? 

"A. k depends upon the situation, but generally, yes.” 

Do you recall that? A. Yes. 

Q. You didn't do it here, though? A. We knew he was trying to ob- 
tain a bond -- 

Q. Just answer the question, Mr. Maichak, A. No. 


* * * * * 


ROBERT G. SCHARF 
called as a witness by the Defendant, having been duly sworn, was exam- 
ined and testified as follows: 

DIRECT EXAMINATION 


BY MR, HARTMAN: | 

Q. Would you state your full name, please, sir? A. Robert G. 
Scharf, 

Q. Your address, please, sir? A. 3809 Blackthorn Street, Chevy 
Chase, Maryland. 

Q. What business are you in? A. Construction cost consultants 
and estimators, 

Q. Is there afirm name? A. Yes, Edward G. Scharf and Son. I 
am the son. 

Q. And for how long have you been associated with that firm? 
A, I have been working with the’firm fulltime since my graduation from 
college in 1958 and parttime before then. 
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Q. And what does, ina little more detail, what does your firm do? 
A. We make quantity surveys and cost estimates for architects, owners 
and developers and builders and governments, federal, state, local and 
foreign. 

Q. Is there some measure of quantity that you can tell us how much 
business your firm does annually in that respect? A. This will vary, of 
course, from year to year, but I would say roughly one hundred million 
dollars worth of estimating 2 year. 

e cu & * * 

Q. And in that respect, of the work that the firm does what part do 
you play inthat? A. Well, lam associated with all of this in varying de- 
grees. I either do a job completely myself or I work on part of the job. 

Q. And on how many of these contracts estimating per year do you 
do all or part of the work? A. I would say I have something to do with 
all of them. 


x * * * *x 


Q. And have you been doing that since you joined the firm in 1958? 


A. That is correct. 

Q. Is part of that work making quantity take-offs? A. Yes, part 
of that is. 

Q. And what is a quantity take-off? A. A quantity take-off is tak- 
ing the drawings and specifications of 2 job and measuring different quan- 

tities by literally taking them off of the drawings. Now, this can be 
excavation, concrete, masonry, caulking. Whatever the quantities of ma- 
terials there are in the building, they are first estimated and then we ap- 
ply unit prices to these quantities and that is how we arrive at the total 
cost of the building. 

& * * * * 

Q. Was your firm requested by Norair Engineering Company to 
make the quantity take-off from the architectural drawings of the lineal 
feet of caulking required on the job? A. Yes, sir, we were. 

Q. Were you the person assigned to do that task? A. Yes, sir, I 
did it completely myself, with the exception of certain office help recheck- 


ing my figures. 
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Q. The actual measurement on the drawings you aid perenne 
A. Done entirely by myself. 

Q. And have you brought with you here today the architectural 
drawings that you went over in order to do this job? A. ‘Yes, sir, I 
have. 

* * * *  * 

Q. Mr. Scharf, with that roll that has been marked Defendant's 
Exhibit 11 would you describe what you did physically in order to make 
this take-off of the caulking lineal feet? A. Yes. ; 

THE COURT: Don't open up the exhibit; just tell us, and very 


briefly. 

THE WITNESS: Yes, Your Honor. There are agit in- 
volved. They are pictures, so to speak, of each side of the building as 
you look at it from 14th Street, 12th Street, Constitution Avenue, and 
Madison in the rear. 

What I did was take a measuring tape and measure sas one of the 


lineal feet of caulking lines, which are similar to that wall as you see 

the lines vertically and the lines horizontally, and I wrote down each 
elevation or picture of the side of the building, the vertical strips and 

the horizontal strips, and there were so many of them, so many feet long. 
And that is how I arrived at the lineal footage of caulking. 

When it came to windows and doors, I took it around each of the 
windows. When it came to granite tile, which is similar in pattern to 
what we have on this floor, I measured the lines going up and down the 
drawings and the lines going across the drawings. And in that way I got 
so many lineal feet of caulking. 

BY MR. HARTMAN: 

Q. The paper that you have in your hand, is that the summation 
and compilation of the calculations to which you are testifying? A. Yes, 
sir, it is. 

* * * x , *® 

Q. Using Defendant's Exhibit 12 for identification, into how many 

categories did you -- 
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THE COURT: All you want to know is how many lineal feet there 
were, isn't that it? 

MR. HARTMAN: Ultimately, yes, sir. 

THE COURT: Well, ask him that question. That is all we are in- 
terested in. If any more details are wanted, Mr. Panzer can ask them 
on cross-examination. You are not dealing with a committee of archi- 
tects or engineers. 

Q. [By Mr. Hartman] Taking all of the categories that you have 
described and adding them all together, what is the total number of lineal 
feet -- 

THE COURT: Iam going to modify the question. 

What was the total number of lineal feet that you found? 

THE WITNESS: I come up with a total of 150,595 lineal feet of 
caulking. 

THE COURT: 150,595? 

THE WITNESS: That is correct, Your Honor. 

THE COURT: Thank you. 

x * * 
207 JOSEPH BRENER 
Plaintiff, recalled as a witness, having been previously duly sworn, was 
examined further and testified as follows: 
DIRECT EXAMINATION 
BY MR. PANZER: 

Q. Mr. Brener, with reference to the price of the caulking com- 

pound, the synthacalk, when did that price drop from $16? 
* 


* * * * 


THE WITNESS: In '61. 
BY MR. PANZER: 
Q. In 1961. And what did it drop to that year? A. At that time 
$13.50. 


* 
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THOMAS H. MAICHAK 
recalled as a witness by the Defendant, having been previously duly sworn, 
was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR, HARTMAN: 
* * *x x * 
Q. Now, do you know the market price of the caulking compound that 
was prescribed for use on the job during that period? A. I was $14.49 
during that period per gallon. 


* * * 


Washington, D. C. 
February 26, 1965. 


* * * x * 


THE COURT: We will proceed with the case on trial. 

Is there anything that either counsel wishes to take up before the 
jury is brought in? 

MR. HARTMAN: No, Your Honor, other than the fact that I have, 


in accordance with the Court's suggestion, written up some instructions, 
which I have just handed in. 

THE COURT: No, this is not in accordance with my suggestion, it 
is in accordance with my permission, which is entirely different. 

MR. HARTMAN: That they be written up, I meant. 

THE COURT: Have you furnished a copy to the other side? 


MR. HARTMAN: Yes, sir. 

THE COURT: Your first instruction, of course, is perfectly sound, 
except this: I think I shall rule as a matter of law that there was a con- 
tract. I don't think there is any question for the jury as to whether there 
was a contract. I shall construe Plaintiff's Exhibit 4, that is the defend- 
ant's letter of February 17th, with the acceptance on it subscribed at the 
bottom by the plaintiff, as being a contract. I think that is a question of 
law for the Court rather than for the jury. But the balance of this, af No. 
1, is perfectly sound. 
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No. 2 is perfectly sound. I will grant that in substance, although 
in my own phraseology. I very rarely use counsel's phraseology. 

No. 3 is perfectly sound. I will grant that in my own phraseology. 

I think I will deny No. 4 because I think all that is a question for 
the jury. 

Now No. 5, Iam perfectly willing to instruct the jury that the de- 
fendant had no legal obligation -- you say contractual obligation; I would 
say legal obligation, which is broader than contractual -- no legal obliga- 
tion to furnish the information requested by the letters from Maryland 
Casualty Company. So far so good, Iam not going to say that they had 
no obligation to respond to such letters. I think good faith would have re- 
quired them to respond and say: Sorry, we can't furnish this information 
because it is confidential. But ignoring the letter and keeping people wait- 
ing is really delaying the plaintiff in complying with his own obligations. 
So I shall grant No. 5 with the exception of the words "or to respond to 
such letters." 

Now No. 6 I think is proper, but I am going to add to it that, how- 
ever, the defendant was under an obligation not to put any obstruction or 

cause any delays in the plaintiff getting the bond because, you see, 
if the plaintiff's version is accepted by the jury, then there is an estoppel 
because according to the plaintiff the defendant said to him don’t send us 
the bond now, wait. 

Now if the jury accepts the defendant’s version that there was no 
such conversation, even then the jury would have a right to infer that the 
defendant caused the plaintiff to delay or caused the delay in the plaintiff's 
being able to obtain the bond by refusing to respond to the inquiries from 
the Maryland Casualty Company. 

So I will grant No. 6 with the addition along the lines I have just in- 
dicated. 

Now is there anything else, gentlemen? 

MR. HARTMAN: Yes, Your Honor. I want to be certain that I pre- 


serve our position. After you have actually given the instructions may I 
make our final point? 
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THE COURT: If you wish, you may note an objection to my refusal 
to grant the instructions in the form in which you have submitted them, 
and let it be understood that you are noting the objection. 

MR, HARTMAN: Well, if I could direct attention to one specific 
point that Your Honor said first. 

THE COURT: Yes. 

MR, HARTMAN: Our position is that there never was a contract 
as such and it never came into being and would not have come into being 
except upon proper furnishing of the bond. 

Our second point would be that the question of a sacks time, 
that the jury should be given some instruction with regard to a reason- 
able time, that if April 5th had already elapsed for a reasonable time it 
made no difference that the plaintiff had obtained a bond on April 5th. 
That might have been too late anyway, and all that took aes after that 
is immaterial. | 

THE COURT: I don't see any request to that effect in the instruc- 
tions that you have submitted. 

MR, HARTMAN: No, sir, that is correct. 

THE COURT: You are adding something ? 

MR, HARTMAN: Yes, sir. 

THE COURT: You have a right to do that, of course. 

Yes, but that has to be coupled with the fact that on the defendant's 
own testimony they delayed the Maryland Casualty Company in furnishing 
the bond. You see, if they had answered the letter of May 15th by return 
mail and they said sorry, we cannot furnish you the infor mation because 
it is confidential, then the Maryland Casualty Company would have either 
said immediately we are not going to furnish the bond or they would have 

gone ahead and furnished it anyway. Then the plaintiff would have 
known where he stood if the Maryland Casualty Company said, Well, now, 
Mr. Brener, we can't furnish you a bond because the defendant refuses 
to give us this information. But instead of that they didn't answer the let- 
ter, so ten days later a follow-up letter was written. In the meantime, 
delay was caused and the delay was caused by the defendant. 
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MR, HARTMAN: That does ignore Mr. Maichak's testimony that 
he was called by the Maryland Casualty between March 15 and March 25 
and told them orally. 

THE COURT: I think he must obviously have been mistaken. He 
was called, but the call must have been after March 25th because other- 
wise the letter of March 25th would not have been written. 

MR, HARTMAN: Well, I do suggest that is a jury -- 

THE COURT: The second letter of March 25th indicates that there 
was no response to the first letter. 

You know, I think there was some very unfortunate circumstances 
in the defendant's attitude here. They were certainly lacking in candor, -- 

MR. HARTMAN: Your Honor, our position -- 

THE COURT: -- and cooperation. 

MR, HARTMAN: I do want this point clearly set in the record, that 
if we have no legal obligation -- this is a contract case, not a negligence 
case -- if we have no legal obligation to do something, I don't think that 
the jury should then weigh our failure to do it with regard to a breach of 
contract on our part. We either have a legal obligation or we do not. 

THE COURT: Yes, Mr. Hartman, you remind me of a statement 
made by, I think it was Justice Cardozo when he was Chief Judge of the 
Court of Appeals of the State of New York. He said, in one of his opin- 
ions, I believe, that good faith is an implied term of every contract. 

Well, anyway, your client's rights are protected. You have sub- 
mitted these requests and an objection on your part to my adverse rulings 
to your requests are noted. 

MR. HARTMAN: Thank you very much, sir. 

THE COURT: Is there anything else? 

MR. PANZER: No, Your Honor. 

THE COURT: You may bring in the jury. 

(The jury resumed the jury box.) 
THE COURT: You may finish your argument, Mr. Hartman. 
MR. HARTMAN: Thank you, Your Honor. 


* od * 


250 
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THE COURT: No, I don’t permit the use of the blackboard in con- 
nection with summing up. 

MR, HARTMAN: You do not? 

THE COURT: We don't use the blackboard for summing up argu- 
ments. 

MR, HARTMAN: With all the figures that are in this, Your Honor? 
All these figures and additions to make. 

THE COURT: I understand. We won't use the blackboard. 

*x * * x * 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: 

The Court is informed that this is the first case at this term of 
court in which you ladies and gentlemen have participated. For that rea- 
son, before entering on a discussion of this case, I will outline first, 
very bfiefly, in a general way, what your duties and my duties are in 
connection with the trial. 

Under the system of jury trials that prevails in the Federal courts 
it is the function of the Court, that is, it is my function and my duty to 
instruct the jury as to the law that must govern the disposition of the case 
on trial. You ladies and gentlemen of the jury are bound and obligated to 
take the law from the Court and to follow the Court's instructions as to 
the law. 

On the other hand, the jury decides the facts. You ladies and gentle- 
men of the jury are the sole judges of the facts and you must decide the 
facts yourselves on the basis of the evidence introduced at this trial and 
then apply to the facts as you find them to be the rules of law concerning 
which I shall instruct you. : 

In addition to instructing the jury as to the law the Court has a fur- 
ther function to perform and that is to summarize, duscuss and comment 
on the facts and on the evidence to the extent to which the Court deems it 
desirable to do so. This is done, however, solely to aid and assist the 


jury in arriving at its conclusions. My summary and discussion and com- 
ments on the facts and on the evidence are not binding on you, they 
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are intended only to help you, and you need attach to them only such weight 
as you deem wise and proper. If your recollection or your understanding 
or your view of the evidence in any respect differs from mine, then it is 
your recollection, your understanding and your view of the evidence that 
must prevail because, aS I said a moment ago, the final decision on the 
facts is entirely within your province; my instructions are binding on you 
only as concerns the law. 

With these preliminary remarks I shall proceed with a discussion 
of the case on trial. 

This action is brought to recover damages for breach of contract. 
The plaintiff claims that he made a contract with the defendant, Norair 
Engineering Corp., which in turn had a contract with the Government to 
build the new museum on Constitution Avenue. The plaintiff claims he 
was a sub-contractor and by his sub-contract he undertook to do one 
phase of the job, namely, to caulk the interior of the building. He claims 
that the defendant broke the contract, repudiated its obligation to him, 
and turned the work over to somebody else, and the plaintiff sues for 
damages. 

The defendant, on the other hand, claims that the plaintiff failed to 
comply with one of the conditions of the contract, namely, to furnish a 

performance bond and a payment bond, and 50 the defendant claims 
because of that they were free to abandon the contract with the plaintiff 
and give the work to someone else. 

The plaintiff, on the other hand, claims that he did procure a bond, 
that he offered to turn the bond over to the defendant, but that the defend- 
ant first delayed him getting the bond and then made certain statements 
which kept him from submitting it. 

E now becomes your duty to determine whether the plaintiff is en- 
titled to recover any damages, namely, whether the defendant broke its 
contract with the plaintiff. 

If you find that the defendant did not break any contract with the 
plaintiff and there has peen no breach of contract on the defendant's part, 
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then you will find a verdict in favor of the defendant and that ends the 
case, | 

On the other hand, if you find that the defendant did breach its con- 
tract with the plaintiff, you have to goa step further and determine the 
amount of damages that should be awarded to the plaintiff, and in that 
event your verdict will be for the plaintiff for a specific sum of money, 
in dollars, which you will name. 

Your conclusion must be reached solely on the evidence introduced 
at this trial. You must arrive at your decision calmly and deliberately, 

fairly and impartially, without any feeling or emotion, without any 
anger on one hand or sympathy on the other, or any other eotne or emo- 
tion. You must be guided solely by the evidence. 

Before proceeding with a discussion of some of the specific rules 
of law that must govern the disposition of this case I shall summarize 
briefly a few general rules that are applicable to all civil cases, that is, 
to put it more exactly, to all actions to recover damages, — 

The burden is always on the plaintiff to prove his claim by a fair 
preponderance of the evidence. The words "preponderance of the evi- 
dence" mean that in order that you may find a verdict in favor of the 
plaintiff you must be reasonably satisfied that his allegations and conten- 
tions are true, This requirement, of course, does not mean that the plain- 
tiff must produce a greater number of witnesses than the defendant, but 
merely, as I have just stated, and I repeat, that you must be reasonably 
satisfied of the truth of the allegations of the claim. 

Let me state the same thought in a somewhat different way. Pre- 
ponderance of the evidence means evidence of greater convincing force, 

The duty of the jury is to weigh the evidence carefully, as though in 
a pair of scales, and to find a verdict for the party in whose favor the evi- 

dence preponderates, in whose favor the scales go down. Ef the evi- 
dence is evenly balanced, then the verdict must be in favor of the defend- 
ant. 


In determining the issues of fact submitted to you you will consider 
and weigh the testimony of all the witnesses who have testified at this 
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trial, all of the documents that have been offered in evidence, and also 
all of the circumstances concerning which testimony has been introduced. 
Frequently, ladies and gentlemen of the jury, circumstances cast an il- 
luminating light on oral testimony. 

You are the sole judges of the credibility of witnesses. I mean by 
that that it is for you to decide whether to believe any witness, the extent 
to which any witness should be credited, and the weight that should be at- 
tached to the testimony of any witness. 

If there is any conflict in the testimony, and there is in this case, 
it is for the jury to resolve the conflict and to determine where the truth 
lies and what the fact was. 

if more than one inference can be reasonably drawn from some item 
of evidence it is the function of the jury to determine what inference to 
draw. 

In determining whether to believe the testimony of any witness and 
in weighing the testimony of any witness you have a right to consider any 
circumstance or any matter that may seem to you to have a bearing on 
the question. For example, you have a right to consider the attitude and 
the demeanor of the witness on the witness stand, the witness’ manner of 
testifying, whether the witness impressed you as a truthful individual, 
whether the witness impressed you as having an accurate memory and 
recollection, whether the witness had any motive for not telling the truth, 
whether the witness has any interest in the outcome of this case. 

If you should find that any witness deliberately testified fals ely as 
to any material fact concerning which that witness could not reasonably 
have been mistaken, then you may, if you see fit to do s0, disregard the 
entire testimony of that witness or any part of that witness’ testimony. 

This brings me toa consideration of the specific issues in this case 
and I shall first discuss the evidence, but I want to remind you again what 
I said at the opening of my remarks that my summary, discussion and 
comments on the facts and on the evidence are not binding on you, they 


are intended only to help you. You must make your own decision on the 
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facts and on the evidence. That is your function, your duty and your re- 
sponsibility. 

It is not disputed that the defendant, Norair Engineering Corp., had 
a Government contract for building the new Museum of History and Tech- 
nology. As is customary in such operations, it let a certain number of 
sub-contracts to do different parts of the job. One of the sub-contracts 
that had to be let was a contract for doing what is known as caulking and 
sealing of the building, of the walls and so forth, after the walls are put 
up. Norair Engineering Corp. invited several concerns, among them the 
plaintiff, to submit bids to do the job of caulking. 

After some correspondence back and forth, which is not too impor- 
tant, the plaintiff, Brener Building Cleaning Company, which is the trade 
name under which the plaintiff, Joseph Brener, did business, submitted a 
bid to do the job for $47,000. 

On February 17th, 1960, Norair Engineering Corp., the defendant, 
wrote to the Brener Company as follows: "We herewith accept your re- 
vised quotation for all caulking and sealing work for the above project," 
and so on, "for a total price of $47,000, subject to your furnishing a 
satisfactory performance and payment bond and Signing our formal con- 
tract, which will be sent to you within the next few days." The letter is 
signed by the Norair Engineering Corp., and below that is a subscription: 
“Accepted and acknowledged — Brener Building Cleaning Co., by Joseph 
Brener." 

This letter and its acceptance constituted a contract between the 
parties, subject to two conditions, what the law calls conditions prece- 
dent: First, that a formal contract was to be signed by the plaintiff; and 
second, that the plaintiff was to furnish a satisfactory performance and 
payment bond. 

On the following day, February 18th, the defendant sent the original 
and one copy of a formal contract covering the work and asked the plain- 
tiff to sign both copies and return them to this office. The letter goes on 


to say: "We will then sign one copy and return it to you for your records." 
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The plaintiff promptly signed these contracts and returned both copies 
to the defendant. He never received back a copy signed by the defendant, 
according to the testimony. 

Now the next condition that the plaintiff had to perform before the 
contract became effective was to furnish a satisfactory performance and 
payment bond. Both the plaintiff and a representative of the Maryland 
Casualty Company, whose testimony was taken by a sworn deposition, 
testified that the plaintiff applied to the Maryland Casualty Company for 
an appropriate bond, that the Maryland Casualty Company then wrote a 

letter to the defendant requesting certain information that it needed 
in connection with furnishing the bond. This letter was written on March 
15th, 1960. Mind you, the contract was signed on February 17th. No re- 
sponse was received to that letter, so on March 25th a follow-up letter 
was sent by the Maryland Casualty Company to the defendant for the same 
information, and again the defendant did not reply. 

The defendant admits that these letters were received, but explains 


that the information was not furnished because the information requested 
was regarded as confidential. However, no explanation is given why the 
letters were not even acknowledged and why the Maryland Casualty Com- 
pany was not informed that the information would not be given. 

You have a right to infer from this evidence, which is not disputed, 


first, that the defendant knew that the plaintiff was trying to get a bond; 
second, you have a right to infer that the defendant's failure to reply or 
even acknowledge the letters of the Maryland Casualty Company delayed 
and obstructed the plaintiff in obtaining a bond. Whether you should draw 
these inferences is for you to determine in your sound judgment and dis- 
cretion. 

Both the plaintiff and the representative of the Maryland Casualty 
Company, who testified by deposition, testified that on or about April 5th 

the bond was finally issued and delivered to the plaintiff. From 
this point on there is a divergence and a conflict in the testimony. 

Mr. Brener testified that as soon as he received the bond from the 
Maryland Casualty Company he telephoned Mr. Maichak, the representative 
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of the defendant, that he had the bond and that he would immediately mail 
it to Norair Engineering Corp. He further testified that Mr. Maichak told 
him not to mail the bond but to deliver it to Mr. Norair personally, Mr. 
Norair being the president of the company, but to delay for the time being 
since Mr. Norair was busy in other matters. Mr. Brener testified that 
he phoned Maichak again several times and that each time he was asked 
to wait before he delivered the bond. Finally, on the last occasion, ac- 
cording to Mr. Brener, Mr. Maichak said to him: There is no use fooling 


you, we gave the job to someone else. 

On the other hand, Mr. Maichak testified that he had no conversation 
whatever with Mr. Brener after February 25th, that he had no knowledge 
that Brener had obtained the bond, that Brener never phoned him saying 
that he had obtained a bond, and in fact that he had no telephone calls from 
him whatever. . 

It is for you to determine what the facts were and where the truth 


lies, 

Now there is a rule of law that if one person makes statements or 
representations to another person and that other person, in reliance on 
such statements or representations, either takes some action or fails to 
take some action to his detriment, the person making the statement or 
the representation may not take advantage of such action or of such fail- 
ure to act and may not assert any rights based on whatever the other 
party did in reliance upon the statements or representations. So in this 
case if you find as a fact, as is claimed by the plaintiff, that Mr. Maichak 
did ask the plaintiff to postpone submitting his bond until Mr. Norair was 
ready to accept it, and if you find further that the plaintiff acted on these 
statements and representations, then the defendant is not entitled to take 
advantage of the fact that the plaintiff did not actually tender or deliver 
the bond to the defendant, and the plaintiff then was not guilty of any 
breach of contract in failing to deliver the bond to the defendant prior to 
the time that the defendant let the work to some other concern. On the 
contrary, if you find the facts to be such, the defendant was guilty of a 
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breach of its contract with the plaintiff when it repudiated its agreement 
with the plaintiff and let the work be done by someone else. However, if 
you find that Mr. Maichak's version is correct that there was no such 
series of conversations, then this rule would not apply. But then there 

is another rule of law: If one party to a contract does something 
to delay or obstruct the other party from performing the obligations that 
the other party has to fulfill, then the party causing the delay or the ob- 
struction may not successfully claim that the other party failed to per- 
form the contract. So in this case if the defendant's actions or failure 
to act, that is, failure to reply or even acknowledge the inquiries from 
Maryland Casualty Company, either obstructed or delayed the plaintiff 
in getting a bond, the defendant is not in a position to claim that the plain- 
tiff was guilty of a breach of contract in failing to submit a bond, which 
the plaintiff had to do within a reasonable time under the contract, and 
what is a reasonable time is for you to determine under the circumstances. 
And if you find that the defendant's actions or failure to act obstructed or 
delayed the plaintiff in submitting a bond, then the defendant was not en- 
titled to repudiate the contract and let the work to someone else and the 
defendant would be deemed guilty of breach of contract with the plaintiff. 

Now, I have been requested by counsel for the defendant to instruct 
you that the defendant had no contractual or legal obligation to furnish the 
information requested by the letters from Maryland Casualty Company. 
That is a correct statement of law and I so instruct you. However, the 

question is not whether the defendant should have furnished the in- 
formation; the question is whether by ignoring the letter from the Mary- 
land Casualty Company and failing to acknowledge it and then failing even 
to acknowledge a follow-up letter, the defendant delayed the plaintiff in 
getting and furnishing a bond. And if you find that the defendant did delay 
the plaintiff, then, naturally, the plaintiff should be excused for any failure 
to furnish the bond during that period. 

Iam also requested by defendant's counsel to instruct you that sub- 
sequent to February 17th, 1960, the defendant had no contractual obliga- 
tion to give to the plaintiff written or oral notice that unless the bond was 
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furnished within a specified time the plaintiff's contract would be cancel- 
ed, That also is a correct statement of law and Iso instruct you, but 
there again if the defendant knew that the plaintiff had applied to a surety 
company for a bond and did anything to delay or obstruct the plaintiff in 
getting the bond, the defendant had no legal right during the interval to 
repudiate or cancel the plaintiff's contract. : 

Now, then, as I said before, if you find that the defendant was not 
guilty of any breach of contract you will find a verdict for the defendant. 
If you find that the defendant was guilty of a breach, then your verdict 

will be for the plaintiff for a specific sum of money which you will 
indicate, 

Now the measure of damages that the plaintiff is entitled to recover, 
and all parties agree that that is the case in the event that the plaintiff is 
entitled to recover, is the profits that the plaintiff lost because he was not 
permitted to carry out the contract. In this connection I want to apprise 
you of the following rule of law. The burden is indeed on the plaintiff to 
establish by a fair preponderance of the evidence that damage or loss has 
in fact occurred. Once that is established, however, it is not incumbent 
on the plaintiff to prove the amount of damages to a mathematical certain- 
ty if the damages are of a character that they are not capable of a mathe- 
matical computation, I is sufficient if the plaintiff introduces evidence 
that constitutes a reasonable basis for a determination of the amount of 
damages as a matter of just and reasonable inference, even though the 
result may be only approximate. You have a right to use your sound judg- 
ment and discretion in arriving at a fair amount of damages on the basis 
of the evidence; they are not capable of mathematical computation. 

Now admittedly the contract price which the plaintiff would have re- 
ceived for the work was $47,000. The plaintiff testified to what in his 

judgment it would have cost him to do the work and he gave a de- 
tailed estimate and explained how he arrived at it, and his estimate was 
that it would have cost him $36,043 to do the work; and on that basis the 
loss of profits, therefore the damages that the plaintiff sustained, accord- 
ing to his testimony, was $10,957. Now, of course, you are not bound by 


66 


the plaintiff's testimony. You have a right to use your judgment in arriv- 
ing at what amount would be a fair approximation of the loss of profits. 

The defendant introduced testimony that the plaintiff under-estimat- 
ed the amount of the work that had to be done, namely, that instead of 
120,000 lineal feet to be caulked there were actually 150,000 lineal feet; 
and further, that labor costs rose during the progress of the work over 
what they were at the time the contract was made, On the other hand, 
there was testimony that material costs went down. 

It is for you to consider all these matters, both the plaintiff's testi- 
mony and the defendant's testimony, and all of the circumstances, and the 
risk that always accompanies every business undertaking, and arrive at 
what you deem to be a fair amount to compensate the plaintiff for the dam- 
ages that he has sustained if you find that the defendant was guilty of a 
breach of contract. 

In conclusion, your verdict must be either in favor of the defendant 
or in favor of the plaintiff for a specific sum of money that you will indi- 
cate; and as of course you are aware, your verdict must be reached by 
unanimous vote. 

Are there any objections or suggestions? If you have any you may 
come to the bench. 

(AT THE BENCH:) 

THE COURT: Do you have anything, Mr. Panzer? 

MR. PANZER: No. 

THE COURT: Have you anything? 

MR, HARTMAN: Could we excuse the jury while I take this up with 
the Court? 

THE COURT: No, I don’t do that. 

MR, HARTMAN: All right. Your Honor has -- 

THE COURT: Just note the objections that you have briefly, without 
argument. 

MR, HARTMAN: I want an instruction that any delay or obstruction 
that Your Honor has referred to in the instructions ended as of April 5th 
because on that date the bond was issued and the effect -- 
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THE COURT: Iam going to decline to give any additional instruc- 
tion because you haven't asked for that before. 

MR, HARTMAN: I didn't know Your Honor was going to instruct 
that way. 

THE COURT: I decline to do so, 

April 5th, how does April 5th fit in here? 

MR, HARTMAN: Because once the plaintiff had the bond, we didn't 
give the contract to anyone else until April 27th. There were 22 days 
there was no obstruction -- 

THE COURT: According to the plaintiff he telephoned the defend- 
ant before April 5th, 

MR. HARTMAN: I am speaking in terms of Your Honor's instruc- 
tions regarding delay and obstruction with the Maryland Casualty Compa- 
ny; the effect of that ended on April 5th. 

THE COURT: Iam denying that. What is next? I think it is ir- 
relevant. 

MR. HARTMAN: Your Honor referred to, used the word several 
telephone calls. Mr. Brener said he made twelve. | 

THE COURT: Well, that is several, 

MR, HARTMAN: And the final one is that I want an instruction that 
even though the jury may determine there was a breach of contract they 
aren't required to bring back any particular amount and it could be nomi- 
nal damages if they find there would have been no profit. 

THE COURT: Yes, I will add that. 

(IN OPEN COURT:) 

THE COURT: At the request of counsel I want to add one other 
matter, 

If you do find that the defendant breached its contract with the plain- 
tiff but that the plaintiff did not suffer any damages, then you may return 
a verdict for nominal damages, that is, one dollar. 

I believe I told you, if I have not, at the risk of repetition I want to 
add that of course you understand that your verdict must be by unanimous 
vote, 
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The twelve regular jurors may now retire. Upon reaching the jury 


room you will first select a foreman from amongst yourselves who will 


preside over your deliberations and act as your chairman and speak for 
you in returning your verdict, and then you will proceed to reach a verdict. 
x e * x * 
281 JURY VERDICT 
THE DEPUTY CLERK: Case of Brener vs. Norair Corp. 
282 THE COURT: You may bring in the jury. 
(The jury resumed the jury box.) 
THE DEPUTY CLERK: Will the Foreman please stand. 
(Juror No. 3.) 

THE DEPUTY CLERK: Mr. Foreman, do you find in favor of the 
plaintiff, Joseph Brener, or in favor of the defendant, Norair Engineering 
Corp. ? 

THE FOREMAN: We find in favor of the plaintiff, Brener Engineer- 
ing Company — Cleaning Company. 

THE DEPUTY CLERK: In what amount? 

THE FOREMAN: Five thousand dollars. 

THE DEPUTY CLERK: Members of the jury, please stand. 

Your Foreman says that you find in favor of the plaintiff, Joseph 
Brener, vs. Norair Engineering Corp., in the amount of five thousand dol- 
lars, and that is your verdict so say you each and all. 

Be seated. 

THE COURT: Ladies and gentlemen, the Court wishes to thank you 
for the time and the attention that you have given to this case. It might 
interest you to know that the Court fully agrees with your verdict, not 
only as to finding for the plaintiff but also as to the amount, 


* * * * * 


PLAINTIFF'S EXHIBIT NO. 1 


August 14, 1959 


Norair Engineering Corp. 
1118-22nd St. N.W. 
Washington, D. C. 


Re: Smithsonian Institution 
Museum of History & Tech. 


Washington, D. C. 


Gentlemen: 


Please change our estimate dated July 29, 1959 for caulking the above 
mentioned building, from $28,500.00 to $48,500.00, as an error was made 
regarding same. 
Thank you. 

Very truly yours, 


BRENER BUILDING CLEANING CO. 


/s/ Joseph Brener 
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PLAINTIFF'S EXHIBIT NO. 2 


a 


October 13, 1959 


Norair Engineering Corporation 
1118-22nd St. N. W. 
Washington, D. C. 


Re: Smithsonian Institute 
Museum of History & Tech. 
Washington, D. C. 


Gentlemen: 


We understand that you have been awarded the contract for work 
on the above project. 


We submitted our sub-bid to you on August 14, 1959 for the caulk- 
ing to be done, in the amount of $48,500.00. 


Since we were lowest bidders to other contractors, we assume that 
our price to you was also the lowest. 


We would like to refer you to Mr. A. O. Waldrop of the General 


Services Administration for all references regarding our work on 
several GSA projects for caulking, pointing, waterproofing, clean- 
ing and birdproofing. 

The writer would appreciate hearing from you and would like to 
arrange a personal interview with you where he could outline and 
discuss our ability in this field of endeavor. 


We are more than certain that you will find it to be to your entire 
advantage to have a meeting, of course, at your convenience. 


We thank you for your consideration and hope to have an early 
reply from you. 


Very truly yours, 


BRENER BUILDING CLEANING CO. 
JOSEPH BRENER 
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PLAINTIFF'S EXHIBIT NO. 3 


NORAIR ENGINEERING CORPORATION 
Engineers and Contractors 
1118 Twenty-Second Street, N. W., Washington 7, D. C. 


=e 


February 15, 1960 


Brener Building Cleaning 
2130 Fairmount 
Philadelphia 30, Pennsylvania 


Re: Smithsonian Institution 
Section 56 
Caulking and sealing 


Gentlemen: 


We are ready to make the award for the caulking and seal- 
ing work as called for under Section 56 of the specifications. This 
work includes all joints in the exterior marble facing, granite work 
including coping and sill, exterior granite paving slabs, fifth floor 
roof deck surface work, points between window, door and other unit 
frames and adjoining marble or other material and caulking at all 
other points where shown or called for on the drawings or where 
otherwise required to complete waterproofing and weatherproofing 
the exterior of the building. 


Will you please advise us immediately by phone or wire if 


you are interested in this work and arrange for a CE time 
for appointment. 


Yours very truly, 
NORAIR ENGINEERING CORPORATION 


/s/ Thomas H. Maichak — 
Project Manager 
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PLAINTIFF'S EXHIBIT NO. 4 


NORAIR ENGINEERING CORPORATION 
Engineers and Contractors 
1118 Twenty-Second Street, N. W., Washington 7, D. C. 


* * * 


February 17, 1960 


Brener Building Cleaning Company 
2130 Fairmount Avenue 
Philadelphia 30, Pennsylvania 


Re: Smithsonian Institution 
Museum of History & 


Technology 
Gentlemen: 
and sealing 
the subject specifications, i 
total price of FORTY-SEVEN THOUSAND DOLLARS ($47,000.00); 
subject to your furnishing a satisfactory performance and payment 
pond, and signing our formal contract which will be sent to you 
within the next few days. 

Very truly yours, 


NORAIR ENGINEERING CORPORATION 


/s/ H. Norair 
President 


Accepted and Acknowledged: 
BRENER BUILDING CLEANING COMPANY 
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PLAINTIFF'S EXHIBIT NO, 5 


NORAIR ENGINEERING CORPORATION 
Engineers and Contractors 
1118 Twenty-Second Street, N. W., Washington 7, D.C. 


-_* * 


February 18, 1960 


Brener Building Company 
2130 Fairmount Avenue 
Philadelphia, Pennsylvania 


Re: Smithsonian Institution 
Museum of History and 
Technology 


Washington, D. C. 


Gentlemen: 


We are forwarding herewith the original and one copy of 
Subcontract No. 1001-27 covering the caulking and sealing work 
on the subject project. 


Please sign both copies of this subcontract and return 
them to this office. We will then sign one copy and return it to 
you for your records. 

Your cooperation in this matter will be appreciated. 


Yours very truly, 
NORAIR ENGINEERING CORPORATION 


/s/ H. Norair 
President 
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PLAINTIFF'S EXHIBIT NO. 6 


February 19, 1960 


Norair Engineering Corporation 
1118 Twenty-Second Street, N. Ww. 
Washington 7, Pa. 


Gentlemen: 


In accordance with your letter of the 18th, enclosed you will find 
two signed copies of subcontract re Smithsonian Institution project. 


We trust that you will find the enclosed to be correct and satisfac- 
tory. 


Very truly yours, 


BRENER BUILDING CLEANING CO. 
JOSEPH BRENER 
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PLAINTIFF'S EXHIBIT NO. 7 


NORAIR ENGINEERING CORPORATION 
Engineers and Contractors 
1118 Twenty-Second Street, N. W., Washington 7, D. C. 


*=* & 


Brener Window Cleaning & Caulking Co. 
2130 Fairmount Avenue 
Philadelphia, Pa. 


Re: Construction Progress Meeting 


Smithsonian Institution 
12th & Constitution Avenue,N. W. 


Washington, D. C. 


Gentlemen: 


Please be advised that there is a Construction Progress 
Meeting being held in our Field Office at 10:00 a.m. on February 
25, 1960. 

You are requested to have a representative in attendance 
who is thoroughly familiar with your phase of the work, including 
shop drawings, delivery dates of materials and length of erection 
or installation time. 

Please be prompt. 

Yours very truly, 


NORAIR ENGINEERING CORPORATION 


/s/ Thomas H. Maichak 
Project Manager 


THM /jgh 


P.S. SUBMIT SAMPLES AT ONCE! 
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PLAINTIFF'S EXHIBIT NO. 8 


LAW OFFICES 
LEONARD L, ETTINGER 
Suite 1800 Finance Building 
1426 South Penn Square 
Philadelphia 2, Pa. 

* ee * 


June 2, 1960 


Norair Engineering Corp. 
1118 22nd St. N. W. 
Washington 7, N.C. 


Dear Sir: 


letter of May 26, 1960 I wish to advise you that 
ign the contract which Mr. Brener signed 

re still was a valid contract between the 
parties. I t that on February 17, 1960 you 
forwarded a stating that 


Further, Brener Building Cleaning Co. received a notice to attend 
a construction progress meeting to be held on February 25,1960. 
This letter was sent out after our clients signed and forwarded to 
you the subcontracts, sent them on February 18, 1960. Further, 

I wish to callto your attention that in your letter of February 18, 
1960 you requested that only the subcontracts be furnished, you 
did not request a performance bond at that time. However, on 
April 5, 1960 Brener Building Cleaning Co. secured a performance 
and payment bond, photostatic copies of which are herewith en- 
closed. 


Prior to referring this to Washington Counsel for the institution 
of suit I think that it would be to the best interests of all parties 
involved to have a conference which will be held in connection 
with this matter and accordingly, I would appreciate it if you 
would contact me in order that we may make an appointment to 
discuss this matter. 


Very truly yours, 


/s/ Edgar R. Einhorn 
For LEONARD L. ETTINGER 
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PLAINTIFF'S EXHIBITS NOS. 9 & 10 
Sv contract Number 1001-27 


NORAIR ENGINEERING CORPORATION 


Engineers and Contractors 
1118 Twenty-Second Street, N.W., Washington 7, D. C. 
me 


*x * 


SUBCONTRACT AGREEMENT 


THIS SUBCONTRACT entered into this 17th day of February, 1960 
between NORAIR ENGINEERING CORPCRATION, a corporation, herein- 
after called the Contractor, and Brener Building Cleaning Company, with 
offices at 2130 Fairmount Avenue, Philadelphia, Pennsylvania, hereinaf- 
ter called the Subcontractor. 

1. WHEREAS the Contractor has heretofore entered into a Contract 
with the U.S. Government, hereinafter called the Owner, to furnish all la- 
bor and material and perform all work required for the erection of the 
Museum of History and Technology, Smithsonian Institution, Washington, 
D.C., in accordance with the terms and provisions of said Contract and 
the Instructions to Bidders, Construction Regulations, General Conditions 
of the Contract, Plans and Specifications, including all Addenda, forming 
a part of such Contract, and which are now made a part of the Subcon- 
tract insofar as they apply. 

NOW, THEREFORE, Contractor and Subcontractor, for and in con- 
sideration of the mutual obligations and promises hereinafter stipulated, 
do contract and agree as follows: 

2. The Subcontractor hereby certifies that he has examined all 
the plans and specifications prepared by Owner or his Architect and/or 
Engineer for the entire work, of which the work convered by this Sub- 
contract is a part and that he has thoroughly acquainted himself with the 
General Conditions of the Specifications. Such plans and specifications 
are hereby referred to and made a part of this Subcontract. The Sub- 
contractor and his Subcontractors will be and are bound by any and all 
parts of said plans and specifications insofar as they relate in any part 
or in any way to the work undertaken herein, but it is hereby specifically 
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agreed that the Subcontractor will not sublet, assign, or transfer this 
Subcontract, or any part thereof, without the written consent of the 
Contractor. 

3. The Subcontractor hereby agrees to furnish and to pay for all 
labor, materials, equipment, apparatus, tools, supplies, and any and 
all other service and facilities necessary to do and perform the follow- 
ing items, included in said Contract between the Contractor and said 
Owner in all respects, as the Contractor is required by such Contract, 
and all documents forming a part thereof, to do, at and for the prices or 
sum specified in Article 14: All caulking and sealing work for the above 
project according to Se ction 56 of the specifications, including Addenda 
1 thru 7. 

All progress schedules, price breakdowns, samples and working 
drawings and other required data on Subcontractor's work methods and 
material are to be prepared and to be submitted to the Contractor imme- 
diately for approval. 

4. The Subcontractor must keep himself thoroughly informed of 
the progress of the buildings and construction work and must have his 
materials and labor ready to commence work when the construction of 
the buildings and structures requires and prosecute his work with all 
possible speed to maintain progress schedule of the work of all coordi- 

nating trades and of the job as a whole. 

5. It is agreed that the materials will be furnished and the work 
will be carried on as required by the Contractor, promptly and efficiently, 
and without delaying other branches of work; and if necessary, as Con- 
tractor may indicate, that certain parts of the work shall be prosecuted 
in preference to others in order to secure the execution of this work at 
and within the time specified. It is hereby distinctly agreed that damages 
arising from the non-fulfillment of this contract as regards time, shall 
be deducted from the contract price. 

6. Should the Subcontractor be delayed in the prosecution or com- 
pletion of the work by the act, neglect, or default of the Owner or his Ar- 
chitect and/or Engineer, or of the Contractor, or by damage caused by 
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fire or other casualty for which the Subcontractor is not responsible, 
then the time agreed upon for the completion of the work shall be ex- 
tended the number of days that Subcontractor has been delayed, but no 
allowance or extension shall be made unless the claim therefor is pre- 


sented in writing to the Contractor within forty-eight hours of the occur- 
rence of such delay. 

7. Should the Subcontractor become insolvent, make an assignment 
for the benefit of his creditors, or file or suffer to be filed a voluntary 
or involuntary petition in bankruptcy, or should the Subcontractor at any 
time refuse or neglect to supply a sufficient number of properly skilled 
workmen or a sufficient quantity of materials of proper quality, or ade- 
quate equipment and tools, or fail in any respect to prosecute the work 
covered by this Subcontract, with promptness and diligence, or fail in 
the performance of any of the agreements herein contained, the Contrac- 
tor may, at its option, after forty-eight hours' written notice to the Sub- 
contractor, provide any such labor and materials, and deduct the costs 
thereof, including reasonable overhead and profit, from any money then 
due or thereafter to become due the Subcontractor under this Subcon- 
tract; or, the Contractor may, at its option, terminate the employment 
of the Subcontractor for the said work, or his right to proceed further 
with the work, and shall have the right to enter upon the premises or 
site and take possession for the purpose of completing the work included 
under this Subcontract, of all equipment, materials, tools and appliances 
thereon of the Subcontractor and may employ any other person or persons 
to finish the work and provide the materials therefor; and in case of such 
discontinuance or termination of the employment by the said Contractor, 
said Subcontractor shall not be entitled to receive any further payments 
under this subcontract until the work shall be wholly finished; at which 
time, if the unpaid balance of the amount to be paid under this Subcontract 
exceeds the expenses, including reasonable overhead and profit, incurred 
by the Contractor in finishing the work, such excess shall be paid by the 
Contractor to the Subcontractor; but, if such expenses shall exceed the 
unpaid balance, then the Subcontractor and his surety shall pay the . 
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difference to the Contractor. The expenses incurred by the Contractor, 
including reasonable overhead and profit, as herein provided, either for 
furnishing materials or for finishing the work, and any damages incurred 
by such default shall be chargeable to, and paid by, said Subcontractor 
and his surety, and the Contractor shall have a lien upon all materials, 
tools, equipment, and appliances taken possession of as aforesaid to se- 
cure the payment thereof. 

8. The Subcontractor agrees that if the Subcontractor shall delay 
the material progress of the work so as to cause any damage for which 
the Contractor shall become liable, the Subcontractor and his surety 
shall become responsible for any such damage. 

9. No substitution or alteration shall be made in the materials 
shown or described by the drawings and specifications except upon writ- 


ten order signed by a properly authorized officer or agent on behalf of 
the Contractor, and when so made the value of the materials added or 
omitted shall be computed and the amount so ascertained shall be added 


to or deducted from the contract price, and set forth in the Contractor's 
written order to the Subcontractor. 

10. The Subcontractor shall provide sufficient, safe, and proper fa- 
cilities at all times for the inspection of the work by the Contractor, Ar- 
chitect, and/or Engineer of Owner, or their authorized representatives, 
and shall within twenty-four hours after receiving written notice from 
the Contractor to that effect, proceed to take down all portions of the 
work, and remove from the building and site all material, whether worked 
or unworked, which the Architect and/or Engineer of Owner shall condemn 
as unsound or improper, or as failing in any way to conform to the plans 
and specifications, and shall make good all work so condemned, and all 
other work of the Contractor or of other Subcontractors damaged or des- 
troyed in the making of such condemned work. 

11. It isfurther mutually agreed that no certificate given or payment 
made under this contract, except the final certificate or final payment, 
shall be conclusive evidence of the performance of this Subcontract, 
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either wholly or in part, and that no payment shall be construed to be 
an acceptance of defective work or improper materials. 

12. The Subcontractor agrees to indemnify and save harmless the 
Contractor and Owner from and against all claims, suits, judgments, 
and damages made, brought, recovered or extracted against the Con- 
tractor for or on account of any claims growing out of any injury or 
death received or sustained by any person or persons by reason of any 
act, omission or negligence of the said Subcontractor, his agents, em- 
ployees or subcontractors, whether such injury, death or damage shall 
be contributed to by any failure of the Contractor to comply with any 
law, ordinance or regulation relating to the said construction work. The 
Subcontractor agrees to indemnify and save harmless the Contractor and 
Owner against all disputes arising out of patents which might be brought 
against the Contractor for use of any articles of the Subcontractor. 

The Subcontractor hereby agrees to take out and pay the premium 
on policies of public liability insurance, property damage insurance, 
workmen's compensation insurance, all in the limits as the Contractor 
may specify, and such other insurance as the Contractor may deem ne- 
cessary and to keep same in force during the life of this subcontract. 


Where any work of this Subcontractor is sublet to another subcontractor, 


involving labor on the job, this insurance clause applies. 

13. The Subcontractor shall pay all Federal and State Taxes, as 
well as Social Security, Welfare Funds, Pension Funds, and the like. 

14. In consideration whereof, the said Contractor agrees that it 
will pay to the Subcontractor, in monthly payments, the sum of Forty- 
Seven Thousand and 00/100 dollars ($47,000.00) for complete perform- 
ance of the work specified in Article 3 hereof and required under the 
terms of this Subcontract. Payments of 90% for labor and/or materials 
on monthly requisitions submitted to and approved by the Owner or Ow- 
ner's designated representative and the Contractor, for which payment 
has been made by the said Owner to the said Contractor, to be made af- 
ter Contractor receives payment from Owner or Architect, provided, 
the Subcontractor on or before the twentieth (20th) day of each calendar 
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month, shall make application for payment in writing to the Contractor, 
and shall also file with the Contractor an accurate schedule of the ma- 
terial furnished and work done since the last payment, and shall furnish 
evidence satisfactory to the Contractor that all bills for material, labor 
and equipment up to the date of application and schedule have been paid, 
and that rate of progress is satisfactory as herein agreed upon. NO 
PAYMENTS WILL BE MADE UNLESS ALL PAYROLL REPORTS, AF- 
FIDAVITS AND RELEASES FROM MATERIAL SUPPLIERS HAVE BEEN 
SUBMITTED. 

Payments for retained percentage of the work completed will be 
made upon final completion, acceptance and final payment by the Owner, 
subject, however, to all proper charges hereunder against such retainage. 

15. It is understood and agreed by and between the parties hereto 
that the work included in this Subcontract is to be done under the direc- 
tion of the Owner, and that its decisions or those of its designated rep- 
resentative as to the true construction and meaning of the plans and 
specifications shall be final. 

16. The Subcontractor shall fully cooperate with the Contractor, 
and its other subcontractors on the work at the locality covered by the 
prime contract, and shall not interfere with the performance of their 
work. In case of conflict, the necessary coordination shall be as direct- 
ed by the Contractor. : 

17. The Subcontractor will remedy immediately upon demand by 
the Contractor any defects in the Subcontractor'’s work and pay for any 
damage to other work resulting therefrom which shall appear within a 
period of one (1) year, or the guarantee period specified, whichever is 
the longer period, from date of final accept ance of the contract. How- 
ever, it is understood and agreed that where the specifications require 
a longer guarantee, that the specifications shall take precedence over 
this Article. 

18. Subcontractor further agrees: (1) LABOR. That he will use 
no labor that will cause a conflict with other labor employed at the site 
and thereby result in delay or cessation of work on the job; (2) REMOVAL 
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OF RUBBISH, PROPERTY DAMAGE, etc.; That in order to eliminate 

controversy and the necessity of backcharging, Subcontractor will 

promptly remove his own rubbish, will repair promptly all damage to 

public and private property caused by his agents or employees, and 

will authorize any other Subcontractor whose work has been damaged 

by his employees to repair such damage promptly and to bill him therefor. 
19. NONDISCRIMINATION IN EMPLOYMENT. In connection with 

the performance of work under this contract, the Contractor agrees not 


to discriminate against any employee or applicant for employment be- 


cause of race, creed, color, or national origin. 

20. The Subcontractor will be required to furnish the Contractor 
with Performance and Payments Bonds by a surety acceptable to the 
Contractor in amounts as specified by the Contractor. 

21. No alterations shall be made in the work covered by this Sub- 
contract except upon the written order of the Contractor, and no claim 
for any extra work shall be made by the Subcontractor, or will be hon- 
ored by the Contractor, except upon written order of the Contractor 
specifying such work and the price therefor. 

22. The Subcontractor agrees to submit, each week, true copies of 
his weekly payrolls with affidavits pertaining to the amounts due and paid 
on account of this Subcontract. Copies of each payroll shall be submitted 
not later than one week after the payroll has been paid. 

The Subcontractor agrees to protect the Contractor against any and 
all contingencies arising during the life of this contract involving trade 
association agreements, imposed by law or otherwise. 
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IN WITNESS WHEREOF, the parties have executed this agreement 


the day and date written above. 
NORAIR ENGINEERING CORPORATION 


By:_/s/_ H. Norair 


Attest: 
President 


Secretary 
NER BUILDING CLEANING COMPANY 


BRE 
(Name of Subcontractor) 


By: /s/_Joseph Brener 


a /f 
(Title) 


PLAINTIFF'S EXHIBIT NO. 10 


[This exhibit is a duplicate copy of Plaintiff's Exhibit No. 9 


(Subcontract Agreement No. 1001-30) which is printed herein 


on pages 77-84.] 
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DEFENDANT'S EXHIBIT NO. 1 


Like Agnes 
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DEFENDANTS EXHIBIT NO. 2 


89 
DEFENDANT'S EXHIBIT NO. 4 


2 
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DEFENDANT'S EXHIBIT NO. 8 


MARYLAND CASUALTY COMPANY 
* * 


bd 


PHILADELPHIA OFFICE 
* * * 


320 Walnut Street 
Telephone WAlnut 5-5120 


March 15, 1960 


Norair Engineering Corp. 
1118 Twenty-Second Street, N.W. 
Washington, 7, D. C. 


Brener Building Cleaning Company 
2130 Fairmount Avenue, 


Philadelphia 30, Penna. 
Gentlemen: 
The above captioned subject has asked us to write a bond 
running to your Company in the amount of $47,000.00 for a job 
at the Smithsonian Institution — Museum of History & Technology 
for caulking and ceiling work according to Section 56 of the speci- 
fications, including Addenda 1 through 7. 


Would you be kind enough to give me the names, addresses 
and amounts of the second and third bidders on this job. 


Thanking you for your assistance, Iam 
Very truly yours, 


/s/ Claude F. Deemer 
Bonding Department 
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DEFENDANT'S EXHIBIT NO. 9 


MARYLAND CASUALTY COMPANY 


* * * 


PHILADELPHIA OFFICE 
* * * 


320 Walnut Street 
Telephone WAlnut 5-5120 


March 25, 1960 


Norair Engineering Corp. 
1118 Twenty-Second Street, N.W. 
Washington 7, D. C. 


Brener Building Cleaning Company 
2130 Fairmount Ave. 


Philadelphia 30, Penna. 


Gentlemen: 


The above captioned subject has asked us to write a bond 
running to your Company in the amount of $47,000.00 for a job 
at the Smithsonian Institution — Museum of History & Technology 
for caulking and ceiling work according to Section 56 of the speci- 
fications, including Addenda 1 through 7. 


Would you be kind enough to give me the names, addresses 
and amounts of the second and third bidders on this job. 


Thanking you for your assistance, I am 


Very truly yours, 


/s/ Claude F. Deemer 
Bonding Department 
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DEFENDANT'S EXHIBIT NO. 10 


LAW OFFICES 
LEONARD L. ETTINGER 
Suite 1800 Finance Building 
1426 South Penn Square 
Philadelphia 2, Pa. 

x * * 


May 23, 1960 


Norair Engineering Corp. 
1118 22nd Street N.W. 


Washington 7, D.C. 
Gentlemen: 


Please be advised that this office represents Brener Building 
Cleaning Co., 2130 Fairmount Avenue, Philadelphia. Mr. Brener 
has furnished me with your letter of February 17, 1960 wherein 
you have accepted his bid for the work on the Smithsonian Insti- 
tute. I have also been informed that on February 19, 1960 Brener 
Building Cleaning Co. returned to your office signed copies of the 
subcontract on the Smithsonian Institute. 


It has come to our client's attention that you have decided not to 
honor the'contract entered into between the parties. Accordingly, 
I would appreciate it if either you or your counsel would contact 
me in order that we may discuss this matter, inasmuch as it is 
our understanding that you now wish to cancel this contract. 


Very truly yours, 


/s/ Edgar R. Einhorn 
For LEONARD L. ETTINGER 


4 
a 


. 
ox 
§ 
z 
> | 


Re URED Bel sere ESTIMATE PREPARED BY” 
SMITHSONIAN INSTITUPION EDWARD G. SCHARF & SON @ 3 


Museum of History & Teohnol ogy 
CAULKING [NG TAKE-OFF _ 


SS —————— omen 


= ie 
| 
errace, El. \-l, I: 
« " | 
rn) “ a steps 
a ry , ? 
® ° 


I2th Sr, Bl. B-B, vert. le 


| i { 


. ¥ & St, 
: “ ver Poors |Z 5 
“ . "IA. Glass 
: * flert epg. 
8 “ coR'g, 2rd Flr, + 
° hori ont, 
j a " ‘ ébeh 
i y “  Ibwer jev. 
" * drobnd| level | 
| e a « Va 3 iz, 
| Sees ees fp | 
i rr) a H | C lee -u | | 22\ | 
| , Pes pa Ne ees Ué-46f | 465 | 
. ; top @ |op'g, hone AFiog? | 54 
. * behind vert, Oth Ar. 2-18- 7% | 270 | 
‘ * prpj.| ho iz, wi > 4! ,@2 f | 
4 ¢ behind | tte 5-76 760 | 
, top panel 2-+' | 204 
| r Pet | horiz. 9-26° | dee | 
" betw. wird. | 4opi vert. 9-9" | 162 
ped ‘ ¢ behind ,jabpre wind .thnevet} 215-2" 630 
i F | , «| 2-16-17! Bha owl | 
4 5 i Vertt,| | « |2-l-2% 506 1 | l 
| " 4 left dirt, hath lind 2-Il- be 33 j 
i | i WS8H | 
ots ~ ene j lien i H 
Garound | I oo” | | bnsst | 
: 2nd Flr. ae MO a ay 
Fert | Be’ | |-92 12373 -| 
| i 


-2 \\4th H,El. D-D, vert. rf. at ral 44 | : 
“ » * ynd Fr pas h- 1g MWg 
e * left, rf. lat |Doors B3o 3 { 
" “ ‘ ove go , ; | i 
’ " P downgrade |2- ce 2 - a z ee oie | 


1 | Feraened _| | Bes 


€6 


ESTIMATE PREPARED BY 
eurrmoxtan restreurrom EDWARD G. SCHARF & SON @ ay 
e 


Museun of Histery & Teehnelegy 
CAULKING TAKECOPP 


Tora/ croup | 
| LPG S 72ra/ | 


continved | 72. be i | Ipos 
Ht. El. D-D, vert. leftirt, davngrade| 2-1- 34°: . | 68 
; ea Abe 242-21" | \oge 
" poriz. lowerlleb, () rows | 2-| 674i 
‘  parag b+ ¢ bchind, BAF. 2} GS-15 , 
a ling 2, leat | 
2nd Flr. parse 2128-7 
: ‘ Br 66 
-3+4|2-Z29 
-|0| -53 
~6b tt 
-B- 46' 
top © <or'g,| oniz. 
behind « i 
0} horiz. & 
¢ behind » |r 
Pent horiz. 
petw. wind. 
4 behind an 


\ 
i 


. Ny t vert. | | 2- 
left & Rt. Herz. we : i2s hig: ie! | 
yap ; 
| outs , 7 (0) | 


g | 
5 
=| 
5 


4 


| Const, Av. AA, left wall eagfeah 
parapet * + oP u (4 beh 
vert. y | 


oe Aver. dott by, 

" Balvstr, aibehind, vert, hv. 2- 18 -10° 
* horiz. @trd. # riser @ body q+ (08° 
lower Ente Wall hiriz | 2, 592" 


* 8 | *) bahind 2+ 2-190" . 
Ostr. wall | | | 2441-14" 
* Ind Flr. wall behind Enti Vert. Z-27- 14° 
Panels al ee 5e 

? My | 2-4Y2 <\6-" 

* — horig. | - | | 2-B-\2-26" 

« | lg yehind 7- ¥q~eZie’ 
paul Te Cot com. horiz ) 

‘ * bet indpws 
Yent parapef, hori. 
ca I vert! 4 vehide 


QA fa 


| CSSVOOSOOQOSOOSOQOGSSCS 


ESTIMATE PREPARED BY 


SUITHBOUIAN INBTIT UPTON EDWARD G. SCHARF & SON Or 
Nuseun ef Histery & aii aes (A 


l2. Continved | 1 | 

Giconst. Av. A-A, Pent, horiz. | Z- a 166? 

Ti “Vert. | 2ce aa. 

7 Far Rr 4 Lf hotiz. [2 5- 984 | 
tJ & Vi 


Noriz. @ wind 4 rf. @¢ ILT- 


da-ho | 
Ground -23 
@ Perit 


1 
i | 


e Madivon dr. 
2D Bodice re Ponels: vert, 


way 


JISVUVAY AdOD 1838 


a) horiz. 


5th Hug 5) a be 


| 
| 
: 
| 
| 
| 
bila 


*  Betw. villa 
Kent rapet, hie 
Ee velt lapping 


c) sane " 
a u 


886990008000 


. + ewirk Halt 


| cocks (from above 


lextra not seen at elev. 
a 


"vert, | 


Bus Entr aHe, 
sity, 


ie * 4 side vert. | 
sees, c-c 


ESTIMATE PREPARED BY 
SMITHSONIAN INSITUTION EDWARD G. SCHARF & SON @u 
74 


Museum of History & Technology 


ae eee oes OAULIES NGS TAR Oe a ee 
Caulking of Granit Tora/ Group | 
Copings * Si LE. 7ota/ | 

2 y aa..2,; QLA2:2 =u 


. 
u 
« 


errace Vert. 
* Horiz. 


i 
f 


lanters 


wep 


t2@2- 560° 
.2- |40-44 


4 


| 
} 


i 
4 3B caulking nts, A | C 2. " | Wai i 
2:12 .Curb, cont. 215a/2'@ 40! 4220 © 
jeinte ese | Nom .2*, | 2393 
E A |e i | 
4 | t | 
2413 @©lScored Granite Fir. | '2-5-\7- 24" | 


| Zn316- 48" 

Fy 
-2+2-46? - 
- "4B - 32! I 

Iie “31 


i: 
q =] 
tad 


Da 7 
hje it i- a 
- 2-17-24" 
-2:2- BO” . 

| 2-Bt10-20° 

' 2.|-19-24° 

i! 2-12 -14° 

| 2- \7- 48° 
-6-A’ . 


~ 46-0. 
2-|9-23" 
a 


ESTIMATE PREPARED BY 
SMITHSONIAN INSITUTION EDWARD G. SCHARF & SON G,¢ 
Museun of History & Teehnology 6 


Ds aes 2 
y 


i | 
| ih 


| 
| | 
i 
| 


| 


| 
| 
| 
| 
\ 
| 
| 
| 
| 


"het. setback | 

. "Mae 23 | 
z “horit, OBL ER 

vir, ‘oft | 


ow 
Cd 
” 
“ 
« 
@ 
a 
a 
@ 
tad 
8 
LF 
4 


4 
ft 


waa} 


SIGVIVAV AdOd 1838 


(ass @ paruper 


\ 
| 
| 
i 
i 
\ 
I 
i 
] 
} 
| 


eb aulking of Joints] between ivindpws 
doors, # other Unit froaes ¢ badioining 
aarble or other aateridl 


| 
| 
| 
| 
| 
| 


| 
1. B-B; Rt Left | 

ees | Center | 
" Upper Level, Pop 

" Center Windo | 

. Rt ¢ left * | | 

r) Top | 


=I, D-D, Rt. #Left Wind 
. Center * | 
” Top & 
" Upper level Doot 
J. A-A, Entrance 
” Sth Floor 
‘ Rt. 4 Left 


ESTIMATE PREPARED BY 


SMITHBONTAN INBXTUT ION EDWARD G. SCHARF & SO 
Museu of eer Site & Teehnology 


5 eatined. . Tetal | Group 
LF. Tetal 
Z 


WZ ann c-c, Entrance - | 75° 
| " Rt, Left, gel 2- \\18° | 
. 5th Floor 0-28° | 120 


2-29. 75° 
5a. wt 


Fir, (Bi Vindows 


Doere 
, Terrace 


I2th St, B-B 
, Ath st, D-D 13,229 
» Constit. Av. AA 39,59 
26735 
1Ooy 
1,762 
. Balustrade 1,250 


| 
Y 


wosp 


34| Steps, Plariter 


7.12, curb 
2. Scor'd Granite 


ak 
a 
: 
2] 
> { 
c 
1] 
F 


q 
i 


[Filed March 25, 1965] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


JOSEPH BRENER, t/a 
BRENER BUILDING CLEANING Co., 


Plaintiff, 


Vv. 


Civil Action No. 1349-61 


NORAIR ENGINEERING CORPORATION, 
Defendant. 


SN SS SS SS 


NOTICE OF APPEAL 


Notice is hereby given this 25th day of March, 1965, that Norair 
Engineering Corporation hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 26th day of February, 1965, in favor of Joseph Brener 
t/a Brener Building Cleaning Co. against said Norair Engineering Cor- 
poration. 


/s/ John F. Myers 
Attorney for Defendant 
504 Southern Building 
Washington, D. C. 20005 


Copy to Irving R. M. Panzer, Esq., 1785 DeSales St., N. W. 


BRIEF FOR APPELLEE 


NE EA EE RN 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,334 


NORAIR ENGINEERING CORPORATION, 
Appellant, 


JOSEPH BRENER 


t/a BRENER BUILDING CLEANING CO., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United Sas Court of Appeals 
for the Disunci of Col bia Circuit 4 
FILED OCT8 1965 IRVING R. M. PANZER 
1735 De Sales Street, N. W. 
LE 7 Washington, D. C, 20036 
5 va GV aubsoud Attorney for Appellee. 


tec 


COUNTER-STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, the questions are: 


1, Does a letter-agreement constitute an enforceable contract, al- 
though it was to be followed by a formal contract, where the letter- 
agreement sufficiently stated the work to be performed, and the parties 
manifested an intention to be bound by the letter-agreement? 


2. Does the formal contract conStitute an enforceable agreement 
when signed by both parties, although not delivered back from Norair 
to Brener ? 


3. Was the testimony of Brener as to his estimate of the costs he 
would have incurred in caulking a building, under a contract he was 
prevented by Norair from performing, probative evidence upon which 
the jury could properly base a verdict, where that testimony was based 


upon 29 years of experience in the caulking business and was specific 
and detailed? 


(iii) 
INDEX 


COUNTER-STATEMENT OF THE CASE 
RULES INVOLVED 


(c) The signing of the formal contract by both parties 


2. The "Failure" to Introduce Into Evidence the Bond, the 
Plans, and the Specifications 


(a) The bond 
(bo) The plans and specifications 


- Brener's Evidence as to Damages Was Sufficient to 
Support the Verdict 


. Should Brener's "Costs"' Have Included an Amount for 
the Use of His Equipment and for the Value of His Own 
Time? 


. The Charge of the Trial Judge Was Balanced, Careful, 
and Correct 


6. The Denial of the Use of the Blackboard Was Proper . . 
CONCLUSION . 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,334 


NORAIR ENGINEERING CORPORATION, 
Appellant, 


JOSEPH BRENER 
t/a BRENER BUILDING CLEANING CO., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COCR 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 
COUNTER-STATEMENT OF THE CASE 


On September 18, 1959, appellant Norair Engineering Corporation 
("Norair"), a Washington, D. C., concern, entered into a prime contract 
with the United States for the construction of the new Museum of History 
and Technology, Smithsonian Institution, for a price of $23,000,738.00. 
Appellee Joseph Brener, t/a Brener Building Cleaning Co. ("Brener"), 
whose office is in Philadelphia, had earlier in 1959 submitted to all po- 


tential prime contractors, including Norair, his bid to perform the 
caulking work on the new building for the sum of $48,500.00 (JA 7, 69), 
and on October 13, 1959, Brener followed up his bid by a letter to Nor- 
air asking for an interview and saying that he assumed he was the low 
bidder on the caulking work (JA 70). 


On February 15, 1960, Norair wrote Brener that it was "ready to 
make the award for the caulking and sealing work as called for under 
Section 56 of the specifications” (JA 71). The letter stated in some de- 
tail the nature of the work involved, and concluded by asking Brener to 
“advise uS immediately” if he was interested in the work. Brener 
promptly did so and on February 17, 1960, Brener met at the Norair 
offices in Washington with Mr. Henry Norair (then president of Norair; 
since deceased) and Mr. Thomas Maichak, Norair's Vice President 
(JA 43) who was project manager on this work. At that meeting, after 
some discussion, a letter was prepared on Norair letterhead addres- 
sed to Brener, signed by Norair and signed as "'accepted and acknowl- 
edged” by Brener, reading as follows (JA 72): 

"We herewith accept your revised quotation for all caulk- 
ing and sealing work for the above project according to 
Section 56 of the subject specifications, including Ad- 
denda 1 through 7, for a total price of FORTY-SEVEN 
THOUSAND DOLLARS ($47,000.00); subject to your 
furnishing a satisfactory performance and payment 


bond, and signing our formal contract which will be 
sent to you within the next few days.” 


Subsequently, Brener was notified by Norair to attend a general 
meeting in Washington of all the subcontractors, called by Norair to 
coordinate the work on the new building to be constructed (JA 75), and 
on February 25, 1960, he attended that meeting (JA 43). 


Meanwhile, on February 18, 1960, Norair had sent two copies of 
the formal contract to Brener in Philadelphia (JA 73). Brener signed 
both copies and promptly returned them to Norair on February 19 (JA 


8, 74). Norair, by its president, Henry Norair, also signed both copies 
of the contract (JA 84) but retained both copies and did not return a 
copy to Brener (JA xi). 


Brener testified that before returning the contracts to Norair, he 
took them to a Philadelphia office of the Maryland Casualty Company, 
a bonding company, exhibited the contracts, and applied for an appro- 
priate bond (JA 8-9). The Maryland Casualty Company is a reputable 
bonding company in the business of furnishing performance and pay- 
ment bonds (JA xii) and had written bonds for Brener in the past (JA 
14), Brener's application was handled by Mr. Claude F. Deemer of the 
Maryland Casualty Company. Mr. Deemer on March 15, 1960, wrote 
the following letter to Norair (JA 15, 90): 

"The above captioned subject [Brener ] has asked 
us to write a bond running to your Company in the 
amount of $47,000.00 for a job at the Smithsonian In- 
stitution - Museum of History & Technology for caulk- 


ing and sealing work according to Section 56 of the 
specifications, including Addenda 1 through 7. 


"Would you be kind enough to give me the names, 
addresses and amounts of the second and third bidders 
on this job. 

"Thanking you for your assistance, Iam - Very . 
truly yours." 


This type of letter was standard procedure in Deemer's branch of- 
fice for subcontract bonds; the information sought in the letter is re- 
quired by his home office in every case in which a subcontract is in- 
volved (JA 15.) 


Norair received Mr. Deemer's letter of March 15, 1960, but made 
no reply of any kind, not even an acknowledgment or a statement that 
the information could not be furnished (JA 16, 46). Receiving no re- 
sponse, Mr. Deemer on March 25, 1960, wrote another letter to Nor- 
air, identical with the previous letter (JA 16, 91). Norair received this 


letter, also, but again made no reply or acknowledgment of any kind 
(JA 16, 46). Norair did not even reply to Maryland Casualty Company 
that the information it was seeking was considered confidential by Nor- 
air, although this was the reason given by Mr. Maichak at the trial (JA 
46-47) for not replying to the two Deemer letters. 


Subsequent to the sending of the two Deemer letters, when no re- 
sponse from Norair was forthcoming, Brener returned to Deemer's of- 
fice and asked why the bond had not been written, to which Mr. Deemer 
replied that he needed the information on the next lowest bidders (JA 
9). Brener suggested that Deemer telephone Norair at once for the in- 
formation, and Deemer promptly did so while Brener was sitting at 
Deemer’s desk (JA 10, 17). The date was probably April 1, 1960, ac- 
cording to Mr. Deemer’s records (JA 17). Mr. Deemer testified that 
he had a telephone conversation with a person at Norair who gave Dee- 
mer the information on the second and third bidders which he had been 
seeking, and Deemer then put this information into a memorandum for 
his home office (JA 17, 18), which on April 4, 1960, authorized him to 
issue the bond to Brener.! The bond was issued and given personally 
by Deemer to Brener on April 5, 1960 (JA 12, 19). 


Mr. Brener testified as to what he did after he received the bond 
from the Maryland Casualty Company: 


‘Tl immediately called up Mr. Maichak and told him that 
L have the bond with me and I want to bring it over to- 
morrow morning, and Mr. Maichak told me not to bring 
it because Mr. Norair is very busy right now... Then 
a couple of days later I called again, and I called about 
a dozen times... 


"Each and every time I called person to person call and 
each and every time I talked to Mr. Maichak, and I 


1 Deemer was required to obtain the indemnity of Mr. Brener's wife, but the 
company already had this in the form of a blanket indemnity previously signed 
by her, which fact Deemer pointed out to his home office (JA 19). 


called about a dozen times and every time Mr. Norair 
is busy. And I say, I will come in and give you. No, 
he say, don't give it to me, you got to give it to Mr. 
Norair. 


"So on the last time I said, what kind of monkey business 

goes on, Mr. Maichak? He said, Look here, is no use 

to fool you, . . . we give out the job to Culbertson” 

(JA 10-11). 

Mr. Brener was then asked: ‘Why didn't you take the bond in to 

the Norair Company or send it in by mail?” He replied: “How could I 
bring it in when they don't let me? . . . Mr. Maichak told me to deliver 
it personally. And how could I deliver it to him? They don’t let me 
in." Q. 'Why didn't you send it to him by mail?” Brener’s response 
was: "As you could see, I follow instructions. Every time I was told, 
that is what I did. Iam no lawyer; I am just a plain man, and all I 
know that he tells me not to deliver; I didn't mail it” (JA 11). 


When asked what he did with the bond, Brener replied (JA 11): 
"With the bond, after Mr. Maichak told me not to deliver it I went back 
to the bonding company and give them back the bond because otherwise 
I would have to pay for it". The premium on the bond was $478.00 (JA 
13). The original of the bond, according to Mr. Deemer, was in the 
home office file of Maryland Casualty Company (JA 20). 


Norair did in fact give the caulking contract to another company, 
the Culbertson Caulking Company, by preliminary letter of intention 
dated April 27, 1960, and that company did the caulking work on the 
building here involved (JA xi, xii). 


Norair never notified Brener that his contract was cancelled or 
that the work had been given to another contractor (JA 48). Norair 
never wrote to Mr. Brener or telephoned him to ascertain whether he 
had obtained the bond or was attempting to obtain a bond; Norair never 
wrote to Brener Saying that if he didn't produce the bond within a cer- 
tain period they would have to give the work to someone else (JA 48). 


Although it is the general practice in the Norair Company, where a sub- 
contractor appears to be late in furnishing a bond, to pursue the mat- 
ter and attempt to hurry up the subcontractor, Norair did not do sowith 
Mr. Brener (JA 49). 


Mr. Maichak on the witness stand denied that Brener had tele- 
phoned him at all between April 5 and the end of April, 1960, and said 
that if a subcontractor does call in to say he has a bond, he is instructed 
by Norair to send it in (JA 44). 


On the question of damages, Mr. Brener testified in his own behalf. 
He has been in the business of caulking buildings since 1936 and has 
done many caulking jobs (JA 6), and his testimony as to expenses was 
based on his long experience (JA 28). Mr. Brener said that he had cal- 
culated the costs of the job, beginning by taking the plans and specifica- 
tions and finding how many lineal feet of caulking would be required in 
the new Smithsonian building (JA 27). His estimate, based on his own 
analysis of the plans and specifications over a two-day period (JA 28, 
34-35), was that the building would require 120,000 lineal feet of caulk- 
ing, with joints? a quarter inch wide and a half inch deep (JA 27-28). 
Brener intended to use a caulking compound manufactured by Pecora, 
Inc., which was suitable and acceptable for this work (Stipulation 1, 
JA 1, JA 29). The chart issued by Pecora, Inc., for the use of this ma- 
terial indicates that one gallon of the material will caulk 154 lineal 
feet, where the joints are a quarter inch wide and a half inch deep 
(plaintiff’s exhibit no. 11, JA 85).? Brener used a figure of 150 lineal 
feet per gallon because “you lose a couple lineal feet to a gallon” (JA 


2 = Joints” are the spaces between stones. They are measured by (a) the width 
of the space, from stone to stone, and (b) the depth of the space. Caulking 
consists of filling the joints with a waterproofing material (JA 5-6). 


3 i the joints are a half inch wide and a half inch deep, obviously twice as much 
material will be required to fill them up, and accordingly the Pecora chart 
indicates that one gallon will caulk only 77 feet of such joints (JA 85). 


38). He estimated that, with 120,000 lineal feet to caulk, the job would 
require 800 gallons of caulking material and 25 gallons of priming ma- 
terial (JA 29). The prices of these materials were stipulated by the 
parties (JA 1). In calculating his labor costs Brener estimated, based 
on his experience, that a workman caulks 400 lineal feet a day (JA 29), 
and thereby Brener arrived at his estimate of how many man-hours of 
work (allowing for a margin) would be required, which he estimated to 
be 3,028 hours (JA 30). The applicable wage rates were stipulated (JA 
1-2). He testified to other costs, such as insurance, overhead, social 
security taxes, bond premium, etc. (JA 32-33). 


Brener testified that in his original calculations, which were pre- 
served on notes introduced at the trial (JA 86-89), he had employed a 
kind of shorthand in figures, which gave him the same result as larger 
figures. Thus, instead of dividing 120,000 lineal feet by 150 (and ar- 
riving at a figure of 800 gallons), he used 60,000 lineal feet and divided 
by 75 (JA 36-39, 42). Instead of multiplying 3028 hours by $4.30, to 


find his labor cost, he multiplied 1514 by $8.60 (JA 30, 38). He stated 
that he had done this "to make smaller figures” (JA 36), "it’s easier to 
figure” (JA 30); "I cut down the numbers smaller number to figure” 
(JA 38), adding: 'I am used that way because that is how they teach me 
in school on the other side and that is how I do my business. As long 
as it comes out the same" (JA 39). 


Brener gave in detail his estimate, based on his experience, of the 
various costs he would have incurred in performing the work involved 
here. His estimate of the total costs he would have incurred was 
$36,043.40 (JA 34). 


For Norair, Mr. Robert G. Scharf, a member of a firm of construc 
tion cost consultants and estimators (JA 49), testified that he had been 
hired by Norair, for the purpose of this trial, to make a quantity take- 
off from the plans of the lineal feet of caulking required for this job 
(JA 50). His estimate was 150,595 lineal feet (JA 52). 


At the close of plaintiff's case on liability (presented first, at the 
suggestion of the court), Norair moved for a directed verdict on the 
question of liability, which was denied (JA 22-A, 26). At the close of 
plaintiff's evidence on damages, Norair moved to strike Brener's testi- 
mony on damages for lack of a proper foundation. The motion was de- 
nied (JA 34). 


Norair presented written requests for instructions (JA 2-5), of 
which the first was granted with an exception, the second and third 
were granted in the court’s own phraseology, the fifth and sixth were 
granted with additions by the court, and only one — the fourth — was 
denied (on the ground that it was a jury question) (JA 53-54). 


On summation, Norair’s attorney was not permitted by the court to 
use the blackboard with regard to calculation of costs (JA 57). 


Following the charge to the jury, Norair's counsel, at a bench con- 
ference, asked that the jury be excused while he took up the instruc- 
tions given by the court, and this request was refused (JA 66). Nor- 
air’s attorney then requested an instruction that any delay or obstruc- 
tion caused by Norair ended on April 5, when the bond was issued, 
which was denied as irrelevant (JA 66-67); counsel objected that the 
court used the phrase "several telephone calls” and said that "Mr. 
Brener said he made twelve”,* to which the court replied "Well, that 
is several” (JA 67); and he requested an instruction that even if the : 
jury found a breach of contract, they were not required tofind any partic- 
ular amount and they could grant nominal damages if there would have 
been no profit. This last instruction was granted by the court who in- 
structed that if the jury found that the defendant breached the contract 
but the plaintiff did not suffer any damages, "then you may return a 
verdict for nominal damages, that is, one dollar” (JA 67). 


The jury returned a verdict for plaintiff in the amount of $5,000.00 
(JA 68). 


— 
4 an inaccurate statement, discussed infra in Section 5 of this brief. 


RULES INVOLVED 
Federal Rules of Civil Procedure 


Rule 51. Instructions to Jury: Objection. At the close 


of the evidence or at such earlier time during the trial 
as the court reasonably directs, any party may file 
written requests that the court instruct the jury on the 
law as set forth in the requests. The court shall in- 
form counsel of its proposed action upon the requests 
prior to their arguments to the jury, but the court 
shall instruct the jury after arguments are completed. 
No party may assign as error the giving or the failure 
to give an instruction unless he objects thereto before 
the jury retires to consider its verdict, stating dis- 
tinctly the matter to which he objects and the grounds 
of his objection. Opportunity shall be given to make 
the objection out of the hearing of the jury. 


Rule 61. Harmless Error. No error in either the ad- 
misSion or the exclusion of evidence and no error or 
defect in any ruling or order or in anything done or 
omitted by the court or by any of the parties is ground 
for granting a new trial or for setting aside a verdict 
or for vacating, modifying, or otherwise disturbing a 
judgment or order, unless refusal to take such action 
appears to the court inconsistent with substantial jus- 
tice. The court at every stage of the proceeding must 
disregard any error or defect in the proceeding which 
does not affect the substantial rights of the parties. 


SUMMARY OF ARGUMENT 


A number of points contained in appellant's brief were not included 
in the "Statement of Points" filed by appellant pursuant to Rule 15 of 
this Court, and they should not be considered as before the Court on 
this appeal. They are: (1) the entire question whether the letter-agree- 
ment of February 17, 1960, constituted an enforceable contract, and 
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(2) all arguments of appellant attacking appellee’s evidence on damages, 
other than the alleged lack of a proper foundation. 


The letter-agreement did constitute an enforceable contract, even 
though it recited that it was to be followed by a formal contract. Par- 
ties may bind themselves in any fashion they choose, even by informal 
letter, if they manifest an intention so to do, even where a later formal 
contract is contemplated. In this case, the letter-agreement was def- 
inite and clear, and contained exactly the same operative provision 
identifying the work to be done as was contained in the formal contract. 
The remainder of the formal contract was essentially "boiler plate". 
Both documents were drafted by Norair, on the same day or within one 
day of each other, and it can thus hardly be claimed that Norair thought 
there were additional details to negotiate. The parties were in com- 
plete agreement as to the work to be done and the price to be paid. 


Both parties signed both documents. This not only bears upon 
whether the parties had reached agreement in the letter-agreement, 
but the signing of the formal document itself created a contract be- 
tween the parties, even though Norair did not return a copy of the for- 
mal contract to Brener. Delivery is not indispensable to the formation 
of all contracts. 


Assuming the focus to be on the letter-agreement, that document 
stated Norair accepted Brener's quotation "subject to your furnishing 
a satisfactory performance and payment bond, and signing our formal 
contract”. These were two "conditions precedent", as the trial judge 
correctly stated and as Norair appears to agree, and Brener had to 
satisfy them before the contract became enforceable by him. It is con- 
ceded that he signed the formal contract. As for the bond, the court 
left it to the jury to determine whether Brener had been issued a bond 
and whether, on the conflicting testimony of Brener and Maichak con- 
cerning telephone calls, Brener’s attempts to deliver the bond to Nor- 
air were so treated by Norair that delivery was excused. These were 
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jury questions, and when the jury found for Norair these questions pas- 
sed out of the case, since the evidence obviously was more than suf- 
ficient to support the jury’s findings. 


Norair's complaint that Brener failed to introduce the bond, the 
plans and the specifications into evidence is groundless. The absence 
of the bond was well accounted for, Brener having returned it to the 
bonding company to avoid having to pay the premium of $478.00, after 
he was told by Norair that the work had been given to another contrac- 
tor. The plans were placed in evidence by Norair itself, and thus were 
before the court; as for the specifications, they were not in issue, be- 
cause the contract was never performed, and Norair does not point to 
any issue involving them. In any case, the motions for directed verdict, 
to which Norair ties this point, made no mention of the plans and spec- 
ifications. 

Norair's objection that Brener's testimony of estimated ‘costs was 
too uncertainto support a verdictis without basis. Brener’s estimates 


were based upon some 29 years in the caulking business and were de- 
tailed and specific. 


The trial judge's charge, of which Norair complains, was careful 
and balanced, and was so far from being prejudicial to Norair that it 
failed to criticize Norair for giving Brener's work to another contrac- 
tor without telling Brener it proposed to do so, or asking Brener about 
his progress with the bond. The judge's comments were well within 
the latitude accorded to federal judges. 


The refusal of the court to instruct that any delay caused by Nor- 
air to Brener in obtaining the bond ended on April 5, 1960, when he did 
obtain the bond, was proper. That fact was abundantly clear to the jury, 
and the court had done nothing that required such a qualification. 


The court's refusal to change the word "several" to "twelve", in 
describing Brener's testimony as to his telephone calls to Norair to 
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say he had the bond, was correct. Contrary to Norair's stubborn in- 
sistence, Brener never used the word “twelve’’; he said "about a dozen”, 
and the court was at least as correct as Norair in paraphrasing this 
testimony. 


The refusal of the court to permit Norair's counsel to use the black- 
board in summation is hardly worthy of comment. The only real issue, 
on use of a blackboard, is whether it should ever be permitted. Many 
courts hold it should not. In this jurisdiction, the use of a blackboard 
is within the discretion of the trial judge. In any case, counsel wanted 
to use the blackboard only for a very simple purpose, which could be — 
and was — expressed orally to the jury, and so there is no possible 
prejudice. 


ARGUMENT 


Preface 


A number of the matters included in appellant's brief were not con- 
tained in appellant's "Statement of Points” filed by appellant pursuant 
to Rule 15 of this Court, as will be seen when that "Statement" is com- 
pared with the "Statement of Points" printed at pp. 9-10 of appellant's 
brief. Those new matters are: (1) the entire question whether the let- 
ter-agreement of February 17, 1960 constituted a contract (sections 
1 A and 3 A of appellant's brief), and (2) the argument attacking appel- 
lee’s evidence as to damages, other than the alleged lack of a proper 
foundation for that evidence (section Il of appellant's brief). (The al- 
leged lack of a proper foundation was included in the Rule 15 Statement 
of Points filed by appellant.) 


Rule 15 states that an appellant shall serve a concise statement "of 
the points on which he intends to rely on the appeal". It would seem 
that if this rule is to have meaning, an appellant who omits issues from 
his Rule 15 “Statement of Points” should be precluded from arguing 


13 


those issues in his brief. This ought to be especially true of an appel- 
lant which, as here, filed a Rule 15 "Statement of Points” containing a 
large number of points but did not include these new arguments. 


Appellee moves that these newly-added portions of appellant's 
argument be stricken and not be considered by this Court. Neverthe- 
less, without waiving his objections to these newly-added portions, ap- 
pellee will proceed to respond fully to all portions of appellant's brief. 


1. There Was an Enforceable Contract 


Sections I A and 3 A of appellant's brief argue that the trial court 
was in error in holding that the letter-agreement of February 17, 1960, 
was a contract. This argument seems to be divided into two parts: (a) 
the letter was merely a step in the negotiation, and until the formal 
contract was signed there was no binding agreement, (b) there were 
"conditions precedent” in the letter-agreement which never came into 
being, and therefore there was no contract. 


(a) The Letter-Agreement Was a Contract.® The eat that the 
letter-agreement was not a contract in itself, and was only a step to- 


ward the formal contract, is not supported by any of the authorities 
cited in appellant's brief (pp. 15-17) and is refuted by a glance at the 
documents involved. The letter-agreement of February 17, which had 
been preceded by a Norair letter outlining the work (JA 71), was def- 
inite and clear, and contained an unqualified agreement to do (and to 

pay for) work that was understood by both parties. Indeed, the letter- 
agreement contained exactly the same operative provision as did the 
later formal contract (aside from the “boiler plate" provisions con- 
tained in the latter), with regard to the work to be done. The text of 
the letter-agreement (JA 72) is as follows: 


5 See Preface, supra, for appellee's contention that appellant is precluded from 
arguing this issue. 
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"We herewith accept your revised quotation for all 
caulking and sealing work for the above project ac- 
cording to Section 56 of the subject specifications, 
including Addenda 1 through 7, for a total price of 
FORTY-SEVEN THOUSAND DOLLARS ($47,000.00); 
subject to your furnishing a satisfactory performance 
and payment bond, and signing our formal contract 
which will be sent to you within the next few days.” 


The operative provision, describing the work to be done, is the 


“all caulking and sealing work for the above project according 
to Section 56 of the subject specifications, including Addenda 1 through 


7". This very phrase, word-for-word, is contained in the formal con- 
rovi- 


tract (JA 77-83) in paragraph 3 thereof (JA 78) and is the only p 
sion in that document outlining the work to be done; the rest is "boiler 


plate”. It is obvious that both parties understood exactly what was in- 
volved and were in no doubt about it. Any suggestion, therefore, that 
“the whole obligations of the parties were in the formal subcontract 
document and were not in the February 17th letter”, as is stated in ap- 
pellant's brief, p. 15, is obviously not a correct picture of this case. 
It should be recalled, further that both documents involved here were 
drawn up by Norair, not Brener. 


There were no "conditional words” (appellant's brief, p. 15) in the 
letter-agreement, in the sense that the agreement itself was tentative 
or unclear; there was 2 definite agreement containing two conditions, 
which is quite a different thing, and both of those conditions were sat- 
isfied by Brener. 


What we have here is a common situation — 2 short letter-agree- 
ment, or bid and acceptance, to be followed by 2 formal contract spell- 
ing out the terms at greater length. A leading authority on contracts 
describes the situation a5 follows (collecting cases): 


“Often a subcontractor submits a bid, in accordance 
with prepared plans and specifications, for the prime 
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contractor's use in obtaining the principal contract; 
the latter’s acceptance of the bid may consummate the 


subcontract even though it is not reduced to a formal 
instrument as was contemplated; the terms may be 


sufficiently definite and complete."” (Emphasis sup- 
plied) 1 Corbin on Contracts (1963) pp. 100-102. 


As Corbin says: 


"The courts are quite agreed upon general princi- 
ples. The parties have power to contract as they please 
. . . If their expressions convince the court that they in- 
tended to be bound without a formal document, their con- 
tract is consummated, and the expected formal docu- 
ment will be nothing more than a memorial of that con- 
tract." 1 Corbin on Contracts (1963) pp. 98-99. 


Hardly any better illustration of this principle could be found, with 
reference to the facts of this case, than the decisions cited by appel- 
lant itself on pp. 15-16 of its brief. In United States v. Penn Foundry 
and Machine Co., 337 U.S. 198, the Government gave plaintiff a letter of 
intent which was accepted by plaintiff. Thereafter the Government 
mailed the plaintiff a notice of award of contract, followed the next day 
by a telegram canceling the award. A lengthy formal contract, contain- 
ing the usual Government "boiler plate"’, would of course have been re- 
quired and would have been prepared by the Government. The Court of 
Claims had held squarely (110 Ct. Cls. 374 at 385, 75 F. Supp. 319 at 
325): "We think the Government made a contract with the plaintiff", 
notwithstanding the non-execution of the formal contract, and the Su- 
preme Court specifically pointed out that the Gcvernment did not ques- 
tion the lower court's holding that there was a contract. See 337 U.S. 
at 205, footnote 1. What is interesting, in view of appellant's reliance 
on the concurring opinion in the Supreme Court, is that the concurring 
justices did not say (as is implied by appellant) that there was no con- 
tract until the formal contract was signed; they said, instead, that they 
assumed that the formal contract would have contained the standard 
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“termination for convenience of the Government" clause, limiting the 
common law liability of the Government for breach of contract. 


Banking & Trading Company v. Floete, 257 F.2d 765 (C.A. 2d, 1958), 
also relied upon by appellant (brief p. 15), is likewise an authority 
against appellant. In that case the Second Circuit spelled out the cri- 
teria which, appellee agrees, should apply in the present case. There, 
the Government wrote a letter to plaintiff saying: "We are prepared to 
accept this rubber on an F.O.B. steamer basis for February shipment 
only . . . . AS Soon as you have particulars of shipment of rubber we 
suggest that you prepare contracts to cover the quantity and price of 
the several grades shipped on the F.O.B. contract form enclosed." 
Plaintiff did prepare the contract, modifying the form somewhat, but 
the Government did not sign the contract. 


The decision of the Second Circuit began by saying that the appli- 
cable legal principles are clear. Did the parties intend not to be bound, 
or did either of them manifest an intent to the other not to be bound 
until a fully integrated contract had been executed (citing 1 Williston 
on Contracts, §§ 28, 28 A (Rev. Ed. 1936); Restatement of Contracts, 
§§ 25, 26). The “fact that the parties contemplated that an integrated 
memorial of their agreement would be executed is not conclusive of 
their intent not to be bound until after execution, Restatement of Con- 
tracts, § 26... ." (257 F.2d at 769). Some of the factors to be con- 
sidered in determining whether parties are bound prior to the execu- 
tion of an integrated contract are as follows (p. 769): 

* whether it is of such a nature as to need a formal 
writing for its full expression, whether it has many or 
few details, whether the amount involved is large or 
small, whether it is a common or unusual contract, 
whether the negotiations themselves indicate that a 
written draft is contemplated as the final conclusion 
of the negotiations . . . . whether during the negotia- 


tions the parties have fully agreed upon all of the de- 
tails of the transaction, or whether pending final execu- 
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tion of a written document some of those details have 
remained unsettled." 


Applying these criteria to the Banking & Trading case before it, 
the Second Circuit pointed out that (1) a $2,000,000.00 contract was 
involved, (2) some "very important" details concerning weight and 
quality were never settled, (3) the transaction differed substantially 
from those in which the Government agency was customarily involved; 
(4) the plaintiff had modified the contract form; and (5) after all, the 
Government's letter was not a clear and definite commitment — it had 
only said 'We are prepared to accept this rubber"’, etc. Too much had 
been left open, and so the Second Circuit held that the letter did not 
constitute a contract. ; 


The case at bar, on the other hand, provides a sharp contrast. 
Here we have a simple contract for caulking a building, so simple that 
the formal subcontract did not contain one word more about the work 
itself than was contained in the letter-agreement. The work had been 
outlined in an earlier letter (JA 71). The amount is small — $47,000.00 
The transaction is a very common type. Both the letter-agreement and 
the formal contract were drawn up by the same party, Norair, and in 
fact both Brener and Norair signed both of the documents® The for- 
mal contract was sent to Brener on the next day after the letter-agree- 
ment was drawn up and signed, which would indicate that Norair did not 
consider the transaction to involve any details requiring further nego- 
tiation and agreement. Further, it will be recalled that subsequent to 
their meeting and signing the letter-agreement, Norair summoned 
Brener to come to a general meeting of all subcontractors who were 


c The fact that Norair, as well as Brener, signed the formal contract, is not 
stated in appellant's Statement of the Case (appellant's brief, p. 3), and is only 
obscurely intimated in appellant's Argument‘(p. 16). Yet it is a fact that Nor- 
air did sign the formal contract (JA xi, footnote; JA 84). We shall later argue 
that the formal contract itself created a binding agreement, by virtue of being 
signed by both parties, but we point to the signing at this point merely as a 
criterion of whether the parties had reached agreement on the prior day. 
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to work on this job (JA xi; JA 75; JA 43), and Brener was introduced 
as the caulking subcontractor. Thus the suggestion in appellant’s brief 
(p. 15) that "there were numerous material terms and provisions of a 
subcontract which had to be assented to or agreed to and accepted by 
both parties” is preposterous — and indeed appellant points to no such 
terms or provisions. 


As for the remaining case cited on this score in Norair's brief 
(p. 15), Merritt-Chapman & Scott Corp. v. Public Utility District No. 2, 
a glance at that decision shows it to be inapplicable. There, defendant 
District wrote a letter saying it proposed to accept plaintiff's bid and 
enter into formal contracts, subject to the condition that the District 
shall have sold bonds sufficient to cover certain costs. Plaintiff "ac- 
cepted”, and the District then adopted a resolution that it "will accept 
the construction contract to be executed in New York, N. Y., on July 9, 
1956", the date the bonds were to be sold. It was held that the District 
manifested an intent not to be bound until formal execution of the con- 
tract on July 9, one reason being that the District wanted to be sure the 
bonds were sold. 


A decision of genuine pertinence here, not cited by appellant though 
the facts are close, is Smith v. Onyx Oil & Chemical Co., 218 F.2d 104 
(C.A. 3rd, 1955), in which it was held that a valid contract was consum- 
mated even though one of the parties never signed the final draft that it 
had prepared and sent to the plaintiff for his signature. The court was 
convinced that the parties had reached complete agreementand intended 
to be bound, although the defendant later repudiated the contract. See 
also State ex rel. Appleman v. Lake Circuit Court, 108 N.E, 2d 898, 231 
Ind. 378 (1952), in which a written memorandum agreement was held 
enforceable even though it expressly stated that it "does not include in 
a detailed manner all of the terms of the dissolution agreement subse- 
quently to be negotiated, drafted and executed". And in a recent case, 
Park inn Hotel, Inc. v Messing, 224 N.Y.S. 2d 179, 31 Misc. 2d 961 
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(1962), the court said: "A statement that the parties contemplate the 
signing of a formal contract does not render a writing unenforceable”. 
So much for the issue of the formal contract. 


Norair argues (pp. 20, 26) that the court below should have left to 
the jury the question whether the parties intended the letter-agreement 
to be the contract. To this there are a number of brief answers. (a) 
This issue was not included in appellant's Rule 15 "Statement of Points" 
and is thus waived. (b) No such request was made to the trial judge, 
and no such objection was made to the court’s instructions, and there- 
fore Rule 51, F.R. Civ. P., prohibits appellant from assigning the issue 
as error on this appeal. (c) The formal contract was signed by both 
parties, obviating the issue. (d) The law is to the contrary of Norair’s 
position. In the District of Columbia, it has long been the law that the 
interpretation of contracts is a question of law for the court and not a 
question for the jury. Tuyner v. Mertz, 55 U.S. App. D.C. 177, 3 F.2d 
348 (1925); McReynolds v. Mortgage & Acceptance Corp., 56 US. App. 
D.C. 342, 13 F.2d 313 (1926); Battisia v. Horton, Myers & cero 
76 U.S. App. D.C. 1, 128 F.2d 29 (1942). 


(b) The Conditions Precedent” Were Satisfied. It willbe Seccaniea 
that the letter-agreement of February 17, 1960 (JA 72) said that Norair 
accepted Brener’s quotation for the work "subject to your furnishing a 
satisfactory performance and payment bond, and signing our formal 
contract which will be sent to you within the next few days". ‘Norair 
(brief, p. 16) agrees with the trial judge (JA 61) that these were two 
"conditions precedent”, but then Norair, in an argument not clear to 
us, appears (pp. 16-17) to be quarrelling with the court below. 


Initially (p. 16) Norair contends that the trial judge “treated them 
as conditions subsequent". Of course this is not correct, for a "condi- 
tion subsequent" involves a fact which, after breach of contract duty, 
terminates or extinguishes a duty to make compensation for the breach. 
A "condition precedent", on the other hand, is a fact which — after the 
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formation of a binding contract — must exist or occur before a duty of 
immediate performance by the other party arises. 3 A Corbin on Con- 
tracts 14-17 (1960): Restatement of Contracts § 250. What apparently 
confuses Norair is that obviously both types of conditions necessarily 
involve facts occurring SubSequent to the formation of the contract: 
one type discharges a party; the other type creates a duty of perform- 
ance and a right to a judicial remedy for breach. 


Obviously the trial judge did not hold that Norair was discharged 
by reason of the occurrence of some later fact, and thus manifestly did 
not treat the matters as “conditions subsequent”. He charged the jury 
(JA 61) that the letter-agreement constituted a contract and that obtain- 
ing the bond and Signing the formal contract were "conditions prece- 
dent” which Brener had to satisfy before the suit could be maintained. 
He left it to the jury whether, on the evidence adduced, these condi- 
tions were satisfied. The trial court was eminently correct. 


But then Norair, seemingly shifting ground, appears to argue that 


a “condition precedent” is one "whose existence is necessary for the 
obligation to come into being” (brief, p. 17), rather than one which 
must arise after the obligation is created in order to create a duty of 
performance and give rise to a judicial remedy. Norair cites for this 
proposition Mereshimsky v. Mereshimsky, 188 N.Y.S. 2d 771, an un- 
fortunate choice, for that case is selected for comment by Corbin as a 
decision "which perfectly illustrates the confusion into which a court 
may fall in the use of the terms ‘condition precedent’ and ‘condition 
subsequent’... 3 A Corbin on Contracts 477, footnote (1960). 


It makes no difference, however, how the problem is approached, 
because whether the conditions are considered to be precedent to the 
creation of a contract or are considered to be precedent to the arising 
of a duty of performance after the contract is created, the overriding 
point is that Brener satisfied the conditions, and it is thus of no mo- 
ment to determine to what the conditions were "precedent". It is un- 
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disputed that Brener did sign the formal contract (JA xi, 84); and as 
for the bond, the trial court left it to the jury (1) whether Brener was 
issued a bond, and (2) whether, on the conflicting testimony concern- 
ing Brener's telephone calls, Brener's attempts to deliver the bond to 
Norair were so treated by Norair that delivery of the bond was excused. 
These factual issues were decided by the jury in favor of Brener, the 
evidence admittedly being more than adequate to support the jury's 
findings. That would seem to be an end to the matter, and we confess 
we are unable to grasp the thrust of the Norair argument. 


(c) The signing of the formal contract by both parties (JA xi, 84) 
is a fact to be brought to the attention of this Court. We think that the 


signed formal contract, though Norair did not send a copy back to Bre- 
ner, may well constitute a binding contract between the parties. No 
doubt Norair will contend that there was no "delivery" of the contract, 
to Brener, but the concept of delivery, while basic to a sealed contract, 
is not a necessary requirement of written contracts not under seal. 1 
Corbin on Contracts (1963) 125-128. As Corbin puts it, what is re- 
quired in such contracts is an expression of assent, but "assent can be 
expressed effectively in many ways; and delivery is only one of them”. 
Id., p. 127. 


2. The "Failure" To Introduce Into Evidence 
the Bond, the Plans, and the Specifications 


Space is devoted in Norair's brief to the refusal of the trial judge 
to direct a verdict for defendant on the ground of the "failure" of the 
plaintiff to introduce into evidence the bond (brief, pp. 18-19) and the 
plans and specifications (pp. 19-20). If there were anything to these 
points, the refusal of the court to direct a verdict would be harmless 
error because "substantial justice” would be done in the circumstances 
of this case, Rule 61, F.R. Civ. P., but there is nothing to these points. 
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(a) The bond. The evidence concerning the bond was that the rep- 
resentative of the Maryland Casualty Company, Mr. Claude F. Deemer, 
testified that his company issued a bond to Mr. Brener to cover the 
work Brener was to do for Norair in this case (JA 18-19). Brener also 
testified that he was issued the bond by the Maryland Casualty Com- 
pany, receiving it in person from Mr. Deemer (JA 10, 12). The testi- 
mony of Deemer and Brener was unchallenged. It was stipulated in 
the pre-trial order (JA xii) that "Maryland Casualty Company is a rep- 
utable bonding company in the business of furnishing performance and 
payment bonds”, and the company had written many bonds for Brener 
(JA 14). 


There is thus no doubt that the bond was issued to Brener, that it 
was to cover the work involved in this case (JA 8, 15), and that its 
form was proper. Despite the argument of Norair that the statement 
in the letter-agreement that the bond be “satisfactory” gave Norair a 
discretionary veto power (brief, p. 19; argument to court, JA 25) even 
over a normal and reasonable bond, it is clear that the issuance of a 
regular bond by a reputable company in the business of furnishing such 
bonds fulfills the requirement of being "satisfactory". This unrefuted 
evidence shows that “substantial justice” is served without inquiry as 
to the formal introduction of the bond, since (the bond not having been 
used) the only real question is whether Brener obtained it. 


But if an explanation for the absence of the bond was needed, 
Brener gave it when he testified (JA 11) that “after Mr. Maichak told 
me not to deliver it I went back to the bonding company and give them 
back the bond because otherwise I would have to pay for it’. The bond 
premium was $478.00 (JA 13). The original bond was in the home of- 
fice file of the bonding company, according to Mr. Deemer (JA 20). 
The trial judge thus properly ruled that "the absence of the bond is ac- 
counted for” (JA 24). 
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(b) The plans and specifications. So far as the plans are con- 


cerned, it is odd that Norair should complain of their absence, because 
Norair itself introduced the plans into evidence as defendant's Exhibit 
11 when the Norair expert witness testified (JA 51), and they are part 
of the record on appeal (see Norair's brief, p. 25). The plans were 
thus before the court for all purposes mentioned by Norair. As for the 
specifications, the argument of Norair that without the specifications 
in evidence no contract was proved, because the specifications were 
part of the contract (brief, pp. 19-20), is absurdly technical.’ Norair 
and Brener were parties who knew exactly what they were talking about, 
when they referred to "Section 56 of the subject specifications”; Norair 
does not claim there was or could have been any ambiguity; Norair 
merely clings to a technicality. 


The specifications add nothing to the contract in this case because 
the contract was never performed, and there is no issue concerning the 
Specifications. If they had been introduced into evidence, this case 
would be in exactly the same posture as it is now. It would be a futile 
thing to remand this case for the purpose of simply having the specifi- 
cations placed in evidence. The Court should note that in the cross-ex- 
amination of Brener (JA 34-41), Norair raised no issue whether Brener 
was complying with the specifications when he testified as tothe work 
he would have done and the costs he estimated he would have incurred. 
Nor did Norair's expert witness raise any question as to the specifica- 
tions. 


Finally, we point out that despite the reference to "denial of the 
motion for directed verdict" in the section of Norair's brief dealing 
with the plans and specifications (brief, pp. 19-21), there was no men- 
tion of the plans and specifications in Norair's motion for directed ver- 
dict either at the close of plaintiff's case (JA 22-26) or at the close of 
all the evidence (Tr. 210-211, quoted in appellant's brief, p. 6), nor 
even in Norair's request for instructions (JA 2-4). The point was 
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never raised before the trial court. Accordingly, it cannot now be 
raised on appeal. 


§. Brener's Evidence as to Damages Was 
Safficient To Support the Verdict 


In section 2 of its brief (pp. 21-25), Norair argues that anticipated 
profits as damages "were not within the contemplation of the parties”, 
were not shown with sufficient certainty; and no proper foundation had 
been laid by Brener for the proof thereof. The first two of these points 
were not included in the Statement of Points filed by appellant under 
Rule 15 of this Court and, as we said in the Preface, ought not to be 
considered by this Court. We will proceed, however, as though all 
three points were properly before this Court. 


The first point — that profits as damages ‘were not within the con- 
templation of the parties” — puzzles us because (a) we do not under- 
stand it, and (b) we can find no discussion of it in Norair's brief nor 
even any mention of it, aside from the heading for Section 2, except for 
the final sentence of that Section on page 25 which (erroneously) says 
the point “has been previously discussed”’. 


So far as we understand the argument advanced in this section of 
Norair’s brief, it is that Brener’s proof of estimated costs was too un- 
certain to support a verdict and should have been stricken. We begin 
by pointing out, however, that Norair introduced no countervailing evi- 
dence to contest any of Brener’s extremely specific testimony as to 
how many lineal feet of caulking could be obtained from each gallon of 
caulking material, for joints a quarter inch wide and a half inch deep 
(JA 27 -28),or for primer (JA 29), or that experience shows that worker 
can caulk 400 lineal feet a day, on the average (JA 28, 29-30), or how 
many men should be used for the job (JA 30-32), or as to other costs 
(JA 33-34). The price of caulking material and of primer, and the 
wages applicable to the kind of work involved, were set forth in a stip- 
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ulation (JA 1-2). Norair did put on a witness to testify to one item 
only — estimating the number of lineal feet to be caulked (JA 49-52) — 
which is unquestionably an important item, but as to all other elements 
of cost Norair has no evidence contrary to Brener. Instead, Norair 
relied upon cross-examining Brener (JA 34-41). 


Brener testified as his own expert and said his evidence was based 
upon his experience (JA 28). He has been in the caulking business since 
1936 and has done many caulking jobs (JA 6). A reading of his testi- 
mony will show that his estimates and his calculations are those of a 
man whose knowledge is based, not upon formal education but upon 
many years of work in this field. He is thus an "expert" in the best 
sense; his knowledge is not abstract but is the result of having to make 
a living in the caulking business. This at once destroys portions of 
Norair's argument; see, e.g., Norair's quotation on page 24 from New- 
man v. Great American Insurance Company, in which the court said: 
"Greenberg's opinion was not based on his learning or experience." 
(Emphasis added) 


It hardly requires citation to demonstrate that experience qualifies 
a witness to testify as an expert. Jenkins v. United States, 113 U.S. 
App. D.C. 300, 307 F.2d 637 at 644 (1962); Prairie Land Co. v. U.S., 
212 F.2d 170 (C.A. 5th, 1954). Scholastic standing and scientific study 
are not required. Bratt v. Western Air Lines, 155 F.2d 850 (C.A. 10th, 
1946), cert. den. 327 U.S. 735; 20 Am. Jur. (1st Ed.) 657-8. Since 
Brener qualified, his testimony could be stricken only if it did not af- 
ford reasonable certainty (which, of course, does not mean positive cer- 
tainty), and we have shown that it was quite specific. Norair's real 
argument is that its expert differed with Brener in estimating the num- 
ber of lineal feet to be caulked, but this can only affect the weight to be 
given Brener's testimony; it cannot be a basis for striking Brener's 
testimony. The jury could have accepted Brener's figures in their en- 
tirety, or could have diminished or disregarded his figures, and either 
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action of the jury would have been proper. 1 Wigmore on Evidence (2d 
Ed.) $§ 555-559. As it was, the jury gave Brener only $5,000.00 in- 
stead of the $10,956.60 his figures would have supported. 


Brener testified that he worked from the plans in making his cal- 
culations, spending two days with the plans (JA 35). (Norair's state- 
ment that Brener did not introduce the plans into evidence, repeated at 
page 23, is meaningless when — as we have said — Norair itself put 
those plans in evidence as defendant's Exhibit No. 11 (JA 51) and they 
were before the court.) He reduced his calculations to notes, and those 
notes were placed in evidence (JA 86-89) and were explained in detail 
by Brener (JA 29-39). It is ludicrous for Norair to claim that Brener’s 
testimony lacks specificity or reasonable certainty. 


4. Should Brener's "Costs" Have Included an 
Amount for the Use of His Equipment and 
for the Value of His Own Time? 


A section of Norair’s brief (pp. 31-32) complains that Brener's 
estimate of his costs did not include any amount for his scaffolding 
(which, he testified, he owned and had paid for, JA 40-41), or tools 
(also owned by him), or for his own supervisory time. Cited by Norair 
for the proposition that these amounts should have been included are 
two cases — Columbus Mining Co. v. Ross, 218 Ky. 98, 290 S.W. 1052 
(1927), and Partridge v. Norair Engineering Corp., 112 U.S. App. D.C. 
165, 301 F.2d 247 (1962) — both of which are geared to a quotation (not 
from Columbus, as the brief indicates, but from 50 A.L.R. 1398) that 
"the value of the plaintiff's own services, or, if the plaintiff be a cor- 
poration, of the services of its officers, not rendered because of a 
breach of contract, is a part of the cost of performance... .". This 
principle was applied, Norair contends, in the Partridge decision by 
this Court. 


Before we discuss the Partridge decision of this Court, we hasten 
to point out that whether it was rightly or wrongly decided is imma- 


27 


terial here, because the facts of the instant case bear no relation to the 
facts in Partridge. In that case, the plaintiff was (as here) unincor- 
porated, being one of a partnership, and he intended to be his own full- 
time supervisor on the job, receiving as his compensation the profit he 
hoped to make on the work.” Defendant stopped Partridge from com- 
pleting his work, and Partridge sued for damages for breach.’ A di- 
vided panel of this Court held that, by analogy to a corporation, which 
would have had to pay an employee-supervisor wages for the same 
work, the value of Partridge's own services should have been included 
as a "cost" and deducted from the contract price along with other costs. 
The result in the case was that (1) Partridge proved a breach of con- 
tract by Norair, but (2) Partridge's "costs" exceeded the contract 
price, and thus he recovered nothing at all, 


In contrast, in the case at bar Brener did not intend to be his own 
supervisor or to do any work on the job. He intended to use a foreman 
to supervise, and the foreman’s wages were included in Brener’s esti- 
mate of costs (JA 31-32). Brener himself would merely have visited 
the job four or five timesa year, when he came to Washington, to check 
on the foreman, and would "maybe spend an hour on the job and see 
how it’s going” (JA 41). Thus all of Brener's costs are unquestionably 
included in his figures, and the Partridge case and the principle of the 
Columbus Mining case are completely inapplicable here. 


The Partridge decision is, in any event, a highly dubious holding. 
It was a 2-1 decision with a strong dissent. The case has been vigor- 
ously criticized in 5 Corbin on Contracts (1964) 221, footnote 60, as 
bad law and as a misinterpretation of the Columbus Mining case. Cor- 
bin, agreeing with the dissent, points out that Partridge was not in fact 
being paid by the partnership for his services, and there was no such 


7 rhe contract involved the same Smithsonian Institution building as is involved 
in the instant case, and was with the same defendant, Norair Engineering 
Corp. 
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“cost” to be deducted. The contract, says Corbin, is really one for 
personal services. not one for “lost profits”, and the defendant had the 
burden of proving that the plaintiff could have made profitable use of 
his time on other work; plaintiff's time has no value to be deducted if 
the defendant does not meet that burden. The “lost profits” sought by 
Partridge are, in reality, the compensation he would — and should — 
have received for his supervisory services. 


The Partridge and Columbus Mining cases have nothing to do with 
equipment, such as scaffolding or tools, and this portion of Norair's 
complaint is unsupported by any authority. 


5. The Charge of the Trial Judge Was 
Balanced, Careful, and Correct 


aaah: eee ee 


Appellant complains that the trial judge’s comments on the evi- 
dence and his charge aS a whole "in reality told the jury that it should 
find for Brener on liability” (p. 32). A portion of this complaint is 
that the court told the jury that Brener said he had made "several" 
telephone calls to Norair, and refused to correct the word "several" to 
read “twelve” (appellant's brief, p. 27). Another portion is based on 
Norair’s objection that while the court below granted Norair’s request 
to instruct that Norair had no legal obligation to furnish the information 
requested by the Maryland Casualty Company, the court added that the 
jury was entitled to consider whether the failure of Norair "to reply or 
even acknowledge the inquiries from Maryland Casualty Company, 
either obstructed or delayed plaintiff in getting a bond", and that if the 
jury so found, then the defendant was not entitled to repudiate the con- 
tract (brief, pp. 29-30). And in general appellant's brief complains 
that the trial court was "constantly pointing the finger at Norair" (p. 
33). 


In responding, we begin with the basic rule laid down by the Su- 
preme Court: 
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"In the courts of the United States, as in those in Eng- 
land, from which our practice was derived, the judge, 
in submitting a case to the jury, may, at his discre- 
tion, whenever he thinks it necessary to assist them 
in arriving at a just conclusion, comment upon the 
evidence, call their attention to parts of it which he 
thinks important, and express his opinion upon the 
facts; and the expression of such an opinion, when no 
rule of law is incorrectly stated, and all matters of 
fact are ultimately submitted to the determination of 
the jury, cannot be reviewed on writ of error.” Vicks- 
burg & MR.Co. v. Putnam, 118 U.S. 545 (1886) 


"In a trial by jury in a federal court, the judge is not 
a mere monitor, but is the governor of the trial for 
the purpose of assuring its proper conduct and of de- 
termining questions of law. In charging the jury, the 
trial judge is not limited to instructions of an abstract 
sort. It is within his province, whenever he thinks it 
necessary, to assist the jury in arriving at a just con- 


clusion by explaining and commenting upon the evi- 
dence, by drawing their attention to the parts of it 
which he thinks important; and he may express his 
opinion on the facts, provided he makes it clear to 
the jury that all matters of fact are committed to 
their determination." Quercia v. United States, 289 
U.S. 466, 469 (1933). 


"The trial judge in the federal system has powers de- 
nied the judges of many States to comment on the 
weight of evidence and credibility of witnesses, and 
discretion to grant a new trial if the verdict appears 
to him to be against the weight of evidence." Byrd v. 
Blue Ridge R. Electric Coop., 356 U.S. 525, 540(1958). 


This Court has of course always followed this rule. See Wabisky 
v. D.C. Transit System, Inc., 326 F.2d 658 (1963), wherein it was held 
(citing Rule 61, F.R. Civ. P.) that even extreme comment by the judge, 
"better left unsaid", may not require reversal. It needed no citation in 
appellant's brief, however (p. 33), to remind us that as in Hardy v. 
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United States, 335 F.2d 288 (U.S. App. D.C., 1964), the judge must not 
state, as facts, what is really testimony to be considered by the jury. 


How far the present case is from even extreme but non-reversible 
comment can be seen by a glance at the court's charge (JA 57-67). It 
was 2 careful and a balanced charge, telling the jury repeatedly that 
they were the sole judges of the facts and of credibility (JA 57, 58, 59, 
60, 63), of inferences from facts (JA 60), of the amount of damages 
(JA 65). The court told the jury: “If your recollection or your under- 
standing or your view of the evidence in any respect differs from mine, 
then it is your recollection, your understanding and your view of the 
evidence that must prevail...” (JA 58). And the judge repeated that 
“my summary, discussion and comments on the facts and on the evi- 
dence are not binding on you, they are intended only to help you. You 
must make your own decision on the facts and on the evidence” (JA 60- 
61). 


The court told the jury the undisputed fact that Norair offered no 
explanation why the bonding company’s letters "were not even acknowl- 
edged and why the Maryland Casualty Company was not informed that 
the information would not be given"; and from this he said they might 
infer that Norair knew Brener was trying to get a bond and that Norair’s 
failure to reply or acknowledge the letters delayed and obstructed 
Brener in obtaining a bond (JA 62). That is a perfectly fair inference 
which could be drawn from the undisputed evidence, but the inference 
was left to the province of the jury, not preempted by the judge. The 
court did instruct the jury, as requested by Norair, that Norair had 
‘no contractual or legal obligation” to furnish the information requested 
by the bonding company (JA 64), but the court was not required to stop 
there and bar the jury from considering the effects of Norair’s failure 
to do so. 


Norair did not question in the court below, nor does it question on 
this appeal, the trial court's instruction that if a party toa contract 


31 


does something to obstruct or delay the other party from performing 
an obligation, the first party may not rely upon the non-performance 
as a defense (JA 64), and of course Norair could not successfully chal- 
lenge that proposition. Williston on Contracts (Rev. Ed.) § 1293A; 3 
Corbin on Contracts (1960) § 571; Restatement of Contracts § 315 (1). 
The framework of good faith within which the law of contracts has de- 
veloped was etched out by Judge Cardozo in the landmark case of 
Wood v. Lady Duff-Gordon, 222 N.Y. 88, 118 N.E. 214 (1917), when he 
wrote: 
"It is true that he does not promise in so many words 
that he will use reasonable efforts to place the defend- 
ant's indorsements and market her designs. We think, 
however, that such a promise is fairly to be implied. 
The law has outgrown its primitive stage of formalism 
when the precise word was the sovereign talisman, and 
_ every slip was fatal. It takes a broader view today. A 
promise may be lacking, and yet the whole writing may 
be ‘instinct with an obligation’, imperfectly expressed.” 

The court below did not even go as far as it might have done, in 
"pointing the finger" at Norair, for the court might have bitterly crit- 
icized Norair for admittedly giving Brener's work to another contrac- 
tor without even telling Brener it was doing so, and without first ask- 
ing Brener what success he was having with the bond or trying to hurry 
him up, or telling him that if he did not furnish the bond by a certain 
date Norair would give the job to someone else, although it was the gen- 
eral custom of Norair to do this with subcontractors (JA 48-49). This, 
together with Norair's admitted failure to answer or even acknow]- 
edge the letters of the bonding company, formed a picture of conduct 
by Norair well within the province of the tria} judge to condemn (espe- 
cially in view of Brener's testimony about his telephone calls), but the 
court did not do so. To the contrary, his only reference to this was an 
instruction that Norair "had no contractual obligation to give to the 
plaintiff written or oral notice that unless the bond was furnished within 
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a specified time the plaintiff's contract would be cancelled” (JA 64-65). 
This was far more generous treatment than Norair deserved. 


Norair objects (brief, pp. 29-31) to the trial court's refusal to in- 
struct that any delay or obstruction by Norair ended on April 5, 1960, 
when Brener obtained his bond. We think the court was right in char- 
acterizing this as “irrelevant” (JA 67). The jury was adequately aware, 
from the testimony of Deemer (JA 19) and Brener (JA 10) that Brener 
had obtained the bond on that date, and the court had specifically men- 
tioned that date (JA 62), and it was obvious that the court’s remarks 
about delay in obtaining the bond could not have applied to the period 
after April 5. Indeed, the court said nothing to the contrary, and no 
curative instruction was necessary. The remainder of the court's 
comments had to do with furnishing the bond to Norair, not obtaining 
it from the bonding company, and this was clearly pointed out by the 
court in terms of the Brener-Maichak conflict of testimony, which the 
court left to the jury to resolve (JA 63-64). 


Norair’s complaint (p. 27) that the judge refused to correct the 


word “several” to the word “twelve”, in discussing Brener’s testimony 
astohis telephone calls to Norair, is bizarre. The stubborn contention 
of Norair that Brener specifically used the word "twelve", repeated 
eleven times in Norair’s brief (pp. 4, 7, 9, 11 (twice), 19, 27 (four 
times), 30), which was also counsel's contention to the trial judge in 
asking for a correction in the charge (JA 67), founders upon the simple 
fact that Brener never did use the word "twelve", nor was he that spe- 
cific. Brener’s exact language was “about a dozen times” (JA 10), 
which Norair’s counsel himself repeated in cross-examination (JA 12); 
but in the brief to this Court Norair omits the qualifying word "about", 
changes the word “dozen” to “twelve”, and thus gives Brener's alleged 
testimony a false air of specificity, the better to criticize the trial 
judge. The court below was thus tendered an improper version of the 
testimony for "correction"; and even if the court was wrong in using 
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the word "several", Norair was equally wrong in demanding that the 
court use the word "twelve"; and in any case, if the difference between 
"several" and "about a dozen” was error (which we greatly doubt), it 
was harmless error. Rule 61, F.R.Civ. P. This is a fabricated is- 
sue. 


Norair's complaint (brief p. 33) that the court below refused to ex- 
clude the jury and instead held a bench conference, when counsel de- 
sired to present argument concerning the court's instructions, finds 
no basis in law. Rule 51, F.R.Civ.P., states that "Opportunity shall be 
given to make objection out of the hearing of the jury”, and this the 
trial court did (JA 66), but there is no requirement that the jury be ex- 
cused; the Rule does not say out of the "presence" of the jury. In any 
case, there was no prejudice; of the three points that Norair’s counsel 
presented to the judge, the first (a request for an instruction that any 
delay or obstruction by Norair ended on April 5, when Brener obtained 
the bond) was not an “objection” but was a request for an additional 
instruction and is not within Rule 51; the second was the request to 
change the word "several" to "twelve", discussed above; and the third 
was granted (JA 67). 


6. The Denial of the Use of the Black- 
board Was Proper 


Section 4 of appellant's brief (pp. 34-36) complains that the trial 
court refused to permit Norair's counsel to use the blackboard during 
his final argument to the jury. This is a spurious issue, as is obvious 
from the (lack of) authorities cited in appellant's brief. The real is- 
sue, on the use of a blackboard in summation in a jury case, is not 
whether it is denied but whether it should ever be permitted, and that 
question is stillin debate in the courts. There is a massive splitamong 
the states, with many (if not most) holding that permitting the use ofa 
blackboard in summation is always improper, the rationale being that 
counsel is in effect testifying or is really putting new evidence before 
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the jury. Courts that permit use of a blackboard do so only when a 
proper protective instruction is given to the jury and when the use of 
the board seems fair under the circumstances. See the extended dis- 
cussion of this entire subject in Penn. Railroad Co. v. McKinley, 288 
F.2d 262 (C.A. 6th, 1961), collecting cases. 


The District of Columbia follows the rule that it is not reversible 
error to permit use of the blackboard, if the use is safeguarded, and 
that it is all a matter for the discretion of the trial court. Haycock v. 
Christie, 101 U.S. App. D.C. 409, 249 F.2d 501 (1957). In that case, 
this Court upheld the use of a blackboard, but only after looking care- 
fully into the fairness of the use and said (249 F.2d at 502): 


“Ordinarily the permission or refusal of the use of a 
blackboard during counsel's argument is a matter 
within the sound discretion of the trial court.” 


That criterion governs this case. We should add, however, that 
the only purpose for which counsel for Norair wanted to use the black- 
board was to add 25% more cost to each of Brener’s estimated ex- 
penses, in line with the testimony of Norair’s expert, who estimated 
some 25% more lineal feet than Brener did, thus adding to Brener’s 
estimated total costs of $36,043.40 an additional 25% or some $9,000.00, 
giving a total of over $44,000.00 (appellant's brief, p. 35). This is a 
simple 25% calculation that can be performed mentally by anyone with- 
out the use of a blackboard. It can easily be told orally to the jury — 
and in fact, that is just what Norair's attorney did, when he was not al- 
lowed to use the blackboard. 


CONCLUSION 


This appeal in this case ought to be summarily dealt with by this 
Court. Undoubtedly there were triable issues in the court below, as to 
the testimonial dispute between Brener and Maichak and as to the mat- 
ter of damages, but when the jury decided those matters in favor of 
Brener all real issues disappeared from the case, and this appeal is 
without basis. The judgment below should be affirmed. j 
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